5) obecrieuenust 6€30MaCHOCTH JIMYHOCTH, 001IecTBa 1 rocyaapersal 10].

B pesymprate TpOBEeAEHHOTO aHalM3a BCE pPACCMOTPEHHBIC BBIIE MPHUHIUIB MOXKHO
KJIACCU(UIMPOBATh B 3aBUCUMOCTH OT 1€ U OOBEKTOB DPETYIMPOBAHMS IO CICIYIOIUM OCHOBHBIM
rpymmam:;

1 rpymima — o0IMe MPUHITATIBEI 00SCTICUCHHS HAITMOHATBHONW 0€30IIaCHOCTH;

2 rpyIina — o0IIe MPUHITAIIEI 00ecTieueHUs HH(POPMAITMOHHON 0€301MacHOCTH;

3 rpynmna — mMpUHIIKITE TOCYAaPCTBEHHON MOJUTUKH B chepe HHPOPMAIIMOHHON 0€30TTaCHOCTH;

4 rpyrmma — IPUHIUIB TIPABOBOTO PETYIHPOBaHUS B chepe HHPOPMAIIMOHHON 0€301MacHOCTH;

5 rpynma — crnenuanbHbie TPHHIUIBI oOecredeHus] 0e30macHOCTH MH(OPMATH3AIMOHHBIX JTaHHBIX
(3ammra TepCOHANBHBIX JTAHHBIX; MPUHIIMIEI IEATEIEHOCTH CPEICTB MacCOBOW HMH(OpMAIUU; TPUHITUIIEI
TOCYJIapCTBEHHOTO PETYJIMPOBAaHUS PEKJIaMbl W DPEKIAMHOW JACSITCIbHOCTH; MPUHIIMITEI 3JICKTPOHHOTO
TIOKyMEHTO000poTa U Ap.).
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NATIONAL LEGISLATION IN THE FIELD OF COMMERCIAL DISPUTES SETTLEMENT
BY ARBITRATION

Kim Ye.A., 2" year master’s student of Law Faculty of Y.A.Buketov Karaganda State University
Mussilimova K.S., Candidate of Juridical Sciences, professor of Constitutional and International Law
Department of Y.A. Buketov Karaganda State University

The development of economic cooperation is inconceivable without its legal support. Recognition of
arbitration as an effective method of resolving disputes at the international level and the level of adoption of
domestic legal acts is of fundamental importance for arbitration practice. Therefore, the legal regulation of
international commercial arbitration at the domestic level is one of the main conditions for the successful
functioning of arbitration as an institution throughout the world.
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The legal status of Kazakhstani arbitration is determined by the current legislative acts, namely the
Constitution of the Republic of Kazakhstan and the laws of the Republic of Kazakhstan: «On arbitration» of
April 8, 2016; «On amendments to certain legislative acts of the Republic of Kazakhstan on improving civil,
banking legislation and improving conditions for entrepreneurial activity» of February 27, 2017. Moreover,
various issues of arbitral proceedings are regulated by the rules of the Civil Procedure Code of the Republic
of Kazakhstan (Articles 80, 155, 157, 159, Chapters 20 (Enforcement of the award) and 56 (Proceedings on
the request for annulment of the arbitral awards) as well as Articles 482, 501, 503 in Section 4 (International
proceedings).

Regulation of arbitration proceedings is also carried out in accordance with other norms contained in
many other legislative acts of the Republic of Kazakhstan: the Civil Code (Article 9); the Tax Code (Atticles
534 and 535); the Code of the Republic of Kazakhstan on administrative offenses (Article 754); the Criminal
Procedure Code (Article 78); the Law «On enforcement proceedings and status of enforcementsagentsy»
(Articles 5 and 7).

The right of the disputing parties to submit the dispute to arbitration is enshrined in a number of
normative legal acts. Thus, in accordance with paragraph 1 of Article 13 of the Constitution of the Republic
of Kazakhstan, everyone shall have the right to be recognized as subject of the law and proteet hisirights and
freedoms with all means not contradicting the law including self-defense [2]. One“of such means is the
consideration of property disputes by arbitration. Paragraph 1 of Article 9 of thesGeneralypart of the Civil
Code of the Republic of Kazakhstan establishes that the protection of civil rights can becarried out by
arbitration [3]. Article 24 of the Civil Procedure Code of the Republic of Kazakhstan stipulates the right to
transfer the dispute to arbitration by agreement between the parties [1].

A special law in the field of arbitration in Kazakhstan is the Law of'the Republic of Kazakhstan «On
arbitration». The law consists of 8 chapters and 60 articles and/regulates the public relations arising in the
process of arbitration activity in the territory of the Republic of Kazakhstan, as well as the procedure and
conditions for recognition and enforcement of arbitral awards,

In accordance with Article 1 of the Law on arbitration, itsyprovisions are applied to disputes arising out
of civil legal relations involving natural and (or) juridical personms, regardless of the place of residence or
location of the subjects of the dispute within or outside, the state, resolved by the arbitration [4]. From the
foregoing, it follows that in the Republic of Kazakhstan arbitration has the right to resolve both disputes
between residents and disputes involving foreign persons.

In addition, the commented Article 1 of the Law on arbitration extends not to any civil law relations,
but only to those which arise out of contractual obligations of the parties. As P.Ya. Greshnikov points out «in
business, there are disputes which arisesout of nen-contractual relations of the parties. For example, disputes
on legal ownership, compensation for harm and other types of non-contractual disputes, not all of which can
be referred to arbitration. The main eriterion in determining the arbitration jurisdiction of the dispute will be
the private-law nature of the dispute. Disputes arising out of relations with public authority, or having a
public-law nature, regardless of the willingness of the parties, may not be referred to the competence of
arbitrationy» [5].

In accordance with Article4 of the Law on arbitration, both institutional (permanent) arbitration and ad
hoc arbitration can be established on the territory of the Republic of Kazakhstan (for consideration of a
specific dispute){4].

It should“be noted that arbitration in the Republic of Kazakhstan can not be formed by public
authoritiesgstate-owned enterprises, as well as natural monopolies and entities with dominant position on the
market of goodsand services, juridical persons, fifty and more percent of voting shares (participating interest
in the charter capital) directly or indirectly owned by the state, their branch and affiliated organizations, as
well as second-tier banks, organizations carrying out certain types of banking operations (Article 4) [4]. This
provision, in our opinion, is enshrined in the Law on arbitration with the aim to eliminate any interference of
public.authorities and other organizations in the activity of arbitration and arbitrators.

In addition, arbitration courts do not resolve disputes between natural and (or) juridical persons of the
Republic of Kazakhstan on the one hand and state bodies, state enterprises, as well as juridical persons, fifty
and more percent of voting shares (participating interest in the charter capital) of which are directly or
indirectly belonged to the state on the other hand if there us the absence of the consent of the authorized
body of relevant industry (in relation to the republican property) or the local executive body (in relation to
communal property) (Article 8) [4]. The establishment of such a prohibition, in our opinion, is not justified.
Obviously, the obtaining consent of the sector ministry or the akimat by state companies for applying to
arbitration is conditioned by the subjective factors, including the obscure wording of «economic security and
national interests». In this regard, the obtaining such consent is unrealizable. Thus, in spite of the
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proclamation of the state support for local producers, the Law on arbitration in fact builds obstacles for the
effective protection of their rights. However, as it was noted by A.K. Kaldybayev when foreign companies
enter into arbitration agreements with state-owned companies, the Law on arbitration does not require
obtaining any consent and thus provides support to foreign companies [6].

The Law on arbitration establishes principles in compliance with which the arbitral proceedings must be
carried out. Among these are the principle of autonomy of the will of the parties, legality, independence,
competitiveness and equality of the parties, justice, confidentiality and autonomy of the arbitration
agreement (Article 5) [4]. In the opinion of A.A. Grigorov international commercial arbitration has a two-
level classification of principles: the principles governing the organization, and the principles governing the
procedural activity of international commercial arbitration. The principles enshrined in Article 4 of the Law
on arbitration, according to A.A. Grigorov theory are organizational. In this regard, we want to highlight the
principles that determine the procedural activity of international commercial arbitration. Theysare'net fixed
in any specific article of the Law, but can be defined from the meaning of the articles, spread throughout the
Law on arbitration. Among these are the principle of resolving a dispute in accordance with the arbitration
agreement (paragraph 1 of Article 8, subparagraph 1) of paragraph 1 of Article 52), the principle.of recording
or fixing in any material form any procedural actions of the parties to arbitral proceedings (paragraph 2 of
Article 36), the principle of the reasonableness of the arbitral award (paragraph 1 of Artticle 44), the principle
of mandatory notification to each party of the date, time and place of oral hearingsiin formal arbitration or
initiation of studies of documents by arbitration tribunal in informal arbitration (paragraph 3»of Article 26),
the principle of equal opportunity for each of the parties to protect their interests entirely (paragraph 1 of
Article 32), the principle of equal opportunity for each of the parties to have.full knowledge of the position
of its procedural opponent and its objections (Article 31) [7].

The Article 9 of the Law on arbitration establishes the requirements for the form and content of the
arbitration agreement. Thus, the Law establishes only a written form for the conclusion of such an
agreement. According to paragraph 1 of Article 9 the arbitration agreement is concluded in writing if it is
contained in the form of an arbitration clause in a document signed by the parties or concluded by
exchanging letters, telegrams, telephone messages, faxes, electronic documents or other documents that
determine the subjects and the content of their will. Moereover, the arbitration agreement is also considered as
concluded in writing, if it is concluded by exchanging a statement of claim and a statement of defence in
which one of the parties states that there is an agreement and the other does not object to it. The reference in
the contract to the document containing the’ condition on the transfer of the dispute to arbitration is an
arbitration agreement if the contract is concluded/in writing, and this reference is such that makes the
arbitration agreement part of the contract.

In accordance with paragraph 4.0f Article 9, the arbitration agreement must contain: 1) the intention of
the parties to submit the dispute to, arbitration; 2) the indication of the subject to be considered by the
arbitration; 3) the specification of a particular arbitration; 4) the consent of the authorized body of the
relevant branch or local executive body in the case provided by the Law. Supplementary conditions of the
arbitration agreement may be determined by agreement of the parties.

The main feature’ of the iew Law on arbitration is the establishment of the Kazakhstan Arbitration
Chamber. According to Article 11 of the Law «On arbitrationy», the Kazakhstan Arbitration Chamber is a
non-profit organization, ‘which is a union of institutional arbitration courts, arbitrators, created to ensure
favorable conditions for the implementation, encouragement and support of arbitration activity in the
Republic of Kazakhstan [4].

The Kazakhstan Arbitration Chamber has its own governing bodies, among these are the general
meeting of members - the supreme governing body; the board - standing collegial management body; the
chairman of the board — single executive body; the audit commission (auditor) which is the body of internal
control over the financial and economic activities of the Arbitration Chamber.

The powers of the Kazakhstan Arbitration Chamber include: the representation and protection of the
interests of arbitrators and permanent arbitrations in state bodies of the Republic of Kazakhstan, foreign and
international organizations; the monitoring of the state of arbitration activity in the Republic of Kazakhstan
and keeping of cases in institutional arbitrations; the training and professional development of arbitrators; the
maintenance of register of arbitrators of institutional arbitrations, as well as arbitrators who are the members
of the Kazakhstan Arbitration Chamber; the approval of rules for keeping cases in institutional arbitrations;
the appointment of arbitrators from among persons who are in the registers of the Kazakhstan Arbitration
Chamber or institutional arbitration; the deciding on the termination of the powers of an arbitrator appointed
to resolve a particular dispute (Article 12).
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The Chapter 4 of the Law on arbitration contains norms that regulate the conduct of arbitral
proceedings. Among these are the definition of rules for arbitration proceedings, the initiation of arbitral
proceedings, the timing of the preparation of the case for arbitration, the presentation and examination of
evidence, the presentation of a counter-claim and offsetting of counter-claims, etc. The Chapter 6 of the Law
on arbitration is devoted to the making of award and termination of the arbitral proceedings. We will
consider in detail the rules of the arbitral proceedings in the third part 3 of this work.

Besides the Law on arbitration, the normative act which regulates the functioning of arbitrations in
Kazakhstan is the Civil Procedure Code of the Republic of Kazakhstan. Special attention should be paid to
the Chapter 20 (Enforcement of the award), whereas it provides one of the few cases in which state courts
interference in the arbitration is allowed. The Chapter 20 establishes the rules governing the procedure for
the enforcement of arbitral awards (issuance of the writ of execution), as well as the grounds for refusing
such execution. Thus, in accordance with paragraph 1 of Article 253 of the Civil Procedure’ Code, of the
Republic of Kazakhstan «In the case that the arbitral award is not voluntarily fulfilled within'the time period
established therein, the party to the arbitration in favor of which the arbitral award is rendered (the claimant),
has the right to apply to the court for enforcement of arbitration award at the place of consideration of the
dispute by arbitration or at the place of residence of the defendant or at the location arga ofithe body of the
juridical person, if the place of residence or location area is unknown, then at the location area of the debtor’s
property». However, paragraph 1 of Article 255 of the Civil Procedure Code of the'Republic’of Kazakhstan
establishes grounds for denial of a writ of execution, among which are the recognition of\the arbitration
agreement as invalid; the making of arbitral award on a dispute not provided in the arbitration agreement; the
recognition by a court of one of the parties to the dispute as incapacitatedgor partially incapacitated; the
violation of procedural rules (for example, improper notification on appointment of an arbitrator or arbitral
proceedings); the inconsistency of the arbitral tribunal or arbitral proceedings»with the requirements of the
law; the enforcement of an arbitral award contradicts to the public policy of the Republic of Kazakhstan, etc.
On the issue of enforcing an arbitral award, the court renders a determination (paragraph 3 of Article 255).

Besides the abovementioned international and national sources of law that lawyers working in the field
of international commercial arbitration need to know, thé attention should be paid to other sources as well,
primarily on individual arbitral awards. Although, aswa rule, the awards of international arbitrations are
performed voluntarily and are not published, theresare many specialized editions that print such awards in a
special «impersonal» format, which allows to maintain the confidentiality of the arbitral award, but provides
an opportunity to get acquainted with the conclusions on legal issues that were made by the arbitrators at the
same time. One of these publications is_the UNCITRAL Digest of the Case Law on the Model Law on
International Commercial Arbitration 2012. The"study of such published arbitral awards is very useful for
practicing lawyers.

The analysis performed above, shows that there are not so many legal acts regulating arbitral
proceedings in our country. In thisiregard; it is worth paying attention to Article 1 of the Law of the Republic
of Kazakhstan «On legal actsy», which introduced into the legal system of the Republic of Kazakhstan
institutes of the analogy of legal act and the analogy of law [8].
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KOIII-KOH YPIICTHIH TAPUXU-KYKBIKTBIK ACIHEKTLIEPT

Lorcycynoe M.ILL, 3.2.M., KOHCTMUMYYUATIBIK JICIHE XATBIKAPAILIK KYKbIK Kagedpacwinviy PhD.dokmopaninul,
boowckapayns A., 3.2.K., KOHCIMUMYYUATIBIK HCIHE XATIKAPANLIK KYKbIK KApeOpACbIHbIH MeHeepyulici
Axademux E.A. bexemos amvinoasel Kapazanovl memaexemmix yHusepcumenii

Kaszipri ke3meri KOFaMIbIK-CasiCHl MICESNepIiH IMIHACTI €H MaHBI3IbICH KOMii-KoHMaceeci. Emmisz
ereMeHAIK anbin bipikkeH ¥nrrap ¥HBIMBIHA )KOHE KOINTEreH XallbIKapaiblK YHBIMIApra Mylie OoIybIHa
OaiinaneicTel Kazakcran e3i yIuiH jkaHa npoOiiemanapMeH — ©31HiH iIIKi, CBIPTKBI (CasCaThIHbIH, KOPFaHBICHI
MeH KayilCi3iriHiH *oHE SKOHOMHKAIBIK NpolneManapMeH Oerne-0eT Kelli,oTblp. Ke3 kenren Tayencis
MEMJICKETTIH 1IIKi, CBIPTKHI cascaThlHAa AaWpBIKIIA Hazap aymapbill OTLIPATHIH Mocenenepi Oomambl.
PecnyOnukambIzia conapablH €H 0acThUIAPBIHBIH 0ipi KOIlli-KOH Maceneci OOJTBIT Ta0bLIa b,

Kazakcran MeMIIEKeTTIK TOyeNCi3AiK aJFaHHaH KeWiH alibIC, )KAKbIH LIECT eNAepACH KOIUil KelylIiiep
MEH KOIN KeTYIIIepai KYKBIKTHIK perreyre Typa kenmi.  Kemri-kon Kazakcran PecmyOnmkachHBIH
«XaNBIKTBIH KOIi-KOHBl Typanbl» 3aHHbH [1] 1-0a0b1 9-TapMaFbiHa colKec, JKEKe TYJFamapislH Oip
MEMJICKETTEH CKiHIII MEMJICKETKE, COHJaN-aK MEMIICKST IIH e\ TYPaKThl HEMECe YaKbITIa, epPiKTi TypJe
HeMmece MaXOYpJIi Typie KOHBIC ayAapysl.

Kasakcranma Kelri-KoH ypaici Typaisl yrbiM Z0-1111 KbLIAapAbIH OpTachkiHaa Oenrim 0osa 6actaasl ei.
MyHza OypbIH KeIreH )KYMBIC KYLITEPiHiH 63 eJliHe KalTy. ypaici OeieH ana 6actaabl.

1992 xputet 26 wMayceimaa «Kemrind kemy» Typanbl 3aHbIH KaObUINAHFaHFa JIeHiH KeIli-KOH
MaceneciMer 1977 sxpuigan Oactan EHOCKMUHMCTPIIIT KYpaMbIHIa 5 agam Oap apHaiibl 0eJliM aliHaIbICKaH.
3aH KaObUIHaHFaH COH inme-mana, 1992 xpUTel 15 sxkenTokcaHga MunucTpiep kaOuHeTiHIH «Kermrimn
Kenymisep typanbl» Ned(055 xaynsicel Kabpuimanabl. On 17 Ttapmakrtan Typaznel. Kaynbsima OipbiHFail
MEMJICKETTIK KOIIi-KOH CasCaThlH JKY3€re achlpy, OOCKBIHAApIbI, ©3iHIH aTa KOHBICHIHA KAWTHIN KEJIim
KaTKaH ajamaapibl KoHE OHBIH OTOACBUIApbIH pecIryOinKa KeJeMiHAe KOHBICTAHIBIPYIbl PETTey KOHE
YUBIMIACTHIPYIIBUTBIK-HBICAHIBIK TYPFBIIAaH KAMTAMAChI3 €Ty Maceleliepi KAMTHUIFaH.

Kazakcran PecnyOMMKachIHBIH MEMIICKETTIK TOYeNCI3Miri Typaibl KOHCTUTYIUSUIBIK 3aH KOlli-KOH
YpAiCiH KYKBIKTBIK PETTCY MCEH'KOIIi-KOH CasiCaThIHBIH HETi3iH Kypasl [2]. 1992 xpuiel Anvatbiga JlyHue
Y31 Ka3aKTapbIHBIH aJIFaIlIKbl KYPBUITAHbI ©TKi3UIA1. OChI JKUBIHHAH KEHiH IIET eJJIe TYPAThIH OalbIPFI YIIT
OKUIAEpiHiH eNre KaiTyra' JereH HUeTi OypbIHFBIAaH Oda apTta Tycri [3]. JyHHexy3i Ka3aKTapbIHBIH
KaybeIMaacTeIFl JKaszakeTan PecrryOmukachlHBIH YKIMETI MEH JKoHE 0acka MEMIICKETTIK opraHmap «Amam
KYKBIKTApBIHBIH, KaJIbIFa Oipaeil AeKIapanusch» MEH e3re i€ Kamllaid TaHBUIFaH XalbIKapajblK KYKBIK
HOpMasTapbiHAa @CKITUINeH agaM KYKBIFBI MEH 0ac OOCTaHIBIFBIHBIH OachIMIBUIBIFBEIH TaHBIN, COHIAi-aK
Kazakcran  Pecryonukaceiaei,  KoHcTtuTymmsicel MeH KazakcraH PecnyOnmKachIHBIH —MEMIICKETTIK
Toyenei3miri  Typanbl KOHCTUTYIMSNBIK 3aHAbl  OaclIIbIKKAa aja  OTBIPBIN, IMICTENAE TYpPaThiH
OTaHIACTAPBIMBI3BIH YITTHIK-MOJICHH, PyXaHH JKOHE TIIIK KaKETTEpiH KaHaraTTaHIBIPY >KOHiIHIEe Oenriii
JKYMBICTapAbl aTKapa OacTajpl. ATam aWTCaKk OTaHbIHA KAWTHIN OpajfaH OpaJMaHAapAbl KYKBIKTHIK
KaMTaMachI3 €Ty KOHIHJIET1 Moceleepre 0aiIaHbICThI CYPaKTap bl MIEIIYTe 63 YIeCTepiH KOCya.

Onemieri Kyuli Ka3aKThlH CaHbl IIaMaMeH 15 MWUIHOHJai 0ojca, COHFBI CAaHAKTBIH aJljblH-ajia
KOPBITBIHABICH OoMbIHIIa 10 MHJTHOHHAH acTaMmbl Ka3zakcTanma, 5 MumirnoHgaiel 40-Ka KYBIK IICTEIASPIC
eMIp CYpIIl JKaThIp JKOHE OCHl 5 MIIIMOHHBIH 4 MIUDTHOHHAH acTaMbl «HPPEICHT», KalFaH OeJiri
«Iracriopa» OOJIBIT TaOBLIATBIHEI aHBIK. OJapblH KONIIUTIK 06liri, KeHECTIK KEe3CHICTI PEBOIIOIHUSIIBIK
JKOHE a3aMar COFBICTaphbl, 30pJan YXKBIMIACTHIPY, allaplibUIBIK, JKammail KYFBIH-CYPTiH CaJiJapbIHaH
©3/ICpiHIH TapuxW OTaHAApblH Tactan kKetyre MakOyp Oonmel. KCPO TaparaHHaH KeWiH JKaKblH
metenaepaeri TMJI KaFad KazakTap MIeTeNIer] Ka3aK JHacopachiHa aifHaI b,
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