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The prevention of crimes in the market of issue securities

The article is devoited to the prevention of the crimes on the market of the securities.The authors consider
causes and conditions the accomplishment of crimes on the market of the securities.The authors propose to
establish the organ (who) which can watch for transaction shady.The authors express their s opinion about
improving criminal legislation.
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3apyOesKHbIil ONBIT YrOJOBHO-IIPABOBOH 00PbLOBLI ¢ HE3AKOHHBIM
NPUMEHEHHEM Mep YrO0JIOBHO-NPOLECCYAJbHOr0 NMPHUHYKICHUS,
CBSI3AHHBIX C JIMIIEHHEM CBOOOAbI

ABTOpDOM Ha OCHOBE METOJIOB CPaBHHUTEIBHO-NPABOBEIX HCCIEIOBAHUN MPOAHANU3UPOBAHBl HOPMBI
MOBTOPHOM OTBETCTBEHHOCTH 32 HE3aKOHHOE yTOJOBHOE-NIPOLECCYaNbHOE JIMIIEHHE CBOOOABI IO
YTOJIOBHOMY 3aKOHOJATENbCTBY CTpaH. ONIDKHEr0 M JadbHETO 3apyOexss. OCyIiecTBIEHa MOMBITKA
mudhepeHpoBaTh 3aKOHOJATENILHEIE IPHEMBI M YCTAHOBJICHUS YTOJOBHOH OTBETCTBEHHOCTH 3a 3TO
IPECTYILICHHE.

Kniouegvie cnosa: yroiaoBHO-IpaBoBasi 00pb0a, yroJIOBHO-IIPOLECCYalIbHOE IPHUHYXKICHHE, JIHIICHUE
cBOGOIBI, IH(hepeHInanns 3aKOHOATSIILHEIX TPUEMOB, YTOJIOBHAs OTBETCTBEHHOCTh, YTOJOBHOE IPABO
3apyOeXKHBIX TOCYIapCTB:

CpaBHUTENBFHOE H3yUYEHHE YTOJOBHOTO IPaBa COBPEMEHHBIX 3apyOeKHBIX CTpaH TO3BOJSET BBHISIBUTH
pPa3IUYHOTO POJia HIOAHCHI B YTOJIOBHO-TIPABOBOM OXpaHE TEX I WHBIX OOIECTBEHHBIX OTHOIICHUH, 000-
3HAYUTh CHCHU(UAKY. FOPUANUCCKUX KATETOPUN U CBOEOOpa3ue 3aKOHOMATENBHBIX JNCQUHHUIINN, HAMETHThH
JATbHEHIIe TTYTH Pa3BUTHS OTEUECTBEHHOTO YTOJIOBHOTO 3aKOHOAATENbCTBA. [loMIMO 3TOr0, CpaBHUTEND-
HO€ M3yuYeHHEe JA€T. BO3MOXHOCTh JYYIIIEro MO3HAHUS COOCTBEHHOrO MpPaBa, MOCKOJBKY «cHenupuueckue
0COOCHHOCTH HAIMOHATBHON TIPAaBOBOM CHCTEMBI JIYYIIE «BBICBEYHBAIOTCS» TIPU CPABHEHUU C APYTUMH CHC-
TeMamm» [1; 24].

pu cpaBHUTETFHOM W3YYEHHWW YTOJIOBHO-TPABOBBIX HOPM, YCTaHABIMBAIOIIMX OTBETCTBEHHOCTH 3a
HE3aKOHHOE YTOJIOBHO-IIPOIIECCYAIbHOE JIUIIEHHE CBOOOBI, MBI OyZeM BBIIEpPKHBATh OCHOBHBIE TpeOOBa-
HUS, pa3pa0dOTaHHBIE KOMIAPAaTHBUCTUKON: a) OOBEKTHI, BXOSIIIME B MPEIMET CPaBHUTEIHHO-TIPABOBOTO
WCCIIEIOBAHNSA, JOJKHBI OBITh COMOCTABUMBI, 0) MEXITy HEKOTOPHIMH BHEIITHE CXOIHBIMH SBICHUSIMH H TIPO-
[[ECCaMU MIPABOBOM JEHCTBUTEIBHOCTH MOT'YT OBITH CYIIHOCTHBIC Pa3In4us, KOTOPbIC HEOOXOIUMO YUUTHI-
BaTh, B) B OTJIEIBHBIX YTOJIOBHO-IIPABOBBIX CHUCTEMaX HCIOJB3YIOTCS YHUKAIbHBIE, HE CBOMCTBEHHBIC NIPY-
TUM CHCTEMaM IOPUIUYECKHE TEPMHUHBI, T) COJEpKaTelIbHOE HAIMOJHEHHE OJWHAKOBBIX TEPMHUHOB MOXET
CYIIECTBEHHO pa3nuuathes [2; 4-5].

O3HaKOMIIEHHE C UHTEPECYIOMIMMH HAC MOJOXKEHUSIMU YTOJIOBHO-TIPOIIECCYaIBbHOTO 3aKOHOJATENbCTBA
3apyOeXHBIX CTpaH MOKAa3bIBAET, UYTO Il 0003HAYEHHS MEp MPOIEeCCyalbHOTO IPUHYKICHHS, CBI3aHHBIX C
JUIIEHNEM CBOOOIBI, 3aKOHOAATESIMHA HCIIONB3YIOTCS PAa3IMYHbIE TEPMUHBI, HE COBIAMAIOT JAOKHOCTHBIC
TUIa, TPUHUMAIOIIUE PEIICHUE O 3aJeP>KaHuU WIIA 3aKIIIOUEHUH TIOJ CTPAXKyY, Pa3TUYarOTCs OCHOBAHUS IS
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MIPUMEHEHUS] 3TUX Mep MPOLECCyaTbHOr0 MPUHYKICHUS, CYIIECTBEHHO Pa3HATCS IMPOIEaypa U CPOKH 3a-
KIIIOUeHus 1o ctpaxy [3; 28-31, 4; 89-94, 5; 66—69]. DT 00CTOATENBCTBA, KOHETHO K€, OTPAXKAIOTCS Ha
MPaKTUKE YCTAHOBJECHHUS YTOJOBHOHW OTBETCTBEHHOCTH 332 HE3aKOHHOE MpPUMEHEHHE Haubojee pemnpeccuB-
HBIX Mep MPOIECCYATBHOTO MPUHYKACHUS U JOJDKHBI YIUTHIBATHCS MTPH CPABHUTEIHHOM U3yYE€HHUU COOTBET-
CTBYIOIIMX ITOJIO’KEHUH YTOJIOBHOTO 3aKOHOAATENbCTBA 3apYOEKHBIX CTPaH.

Bce ciayyan uzomsmuu oT 00IIeCTBa YYaCTHUKOB YTOJIOBHO-TIPOLIECCYaTbHBIX OTHOLICHHUH I JOCTH-
JKEHMsI LeJIel YTOJIOBHOTO CYyJONPOMU3BOJCTBA, BHE 3aBUCHUMOCTH OT TOTO, Kak OHM MMEHYIOTCS B paMKax
HAI[MOHAIBHBIX CHCTEM IIpaBa, B HACTOAIIEM HCCIEIOBaHUU MBI OyZieM 0003HadaTh 0000IIAIOIIMU TEPMH-
HaMH «YTOJIOBHO-TIPOLIECCYaTIbHOE JIMIIEHHE CBOOOIBI», «MEpBI MPOIECCYaIbHOTO MPHUHYKIEHUS, CBA3aH-
HBIE C JMIICHHEM CBOOOIBI». AHAJIOTMYHAs TEPMHUHOJIOTHS LIMPOKO MPHUMEHSETCS B COBPEMEHHOM yTOJIOB-
HO-ucnonHUTEeNbHOU Hayke. Tak, K.JK. banTabaeB nmpuHyauTenpHBIE MephI, CBSI3aHHBIE C U30IIAMMCH deIoBe-
Ka OoT o0IIecTBa, MoApa3eNsaeT Ha ABEe TPYIIBI: MEPHl YTOJIOBHO-TPOIECCYATbHOTO MPUHYKICHIS, CBA3AH-
HBIE C M30JISIIUEH 0T 00IIecTBa, U MEPHI YrOJOBHOTO MPHUHYKIACHUS, CBI3aHHBIE C U30JIIUEN OT 00mIecTBa
[6; 17]. B nepByto rpyIiy yYeHbIA BKIIOYAET 3aA€PKAHUE U 3aKII0YCHHUE MO CTPAXKY.

CpaBHUTENBHOE HICCIIEIOBAaHNE BO3MOXKHO Ha TPEX YPOBHSX: CPAaBHEHHE MPABOBBIX HOPM (MHKPOCpAB-
HEHHe), CPaBHEHHE MTPABOBBIX HHCTUTYTOB M OTpaciel mpaBa pa3IMYHBIX MPABOBBIX CEMEN, CpaBHEHUE Tpa-
BOBBIX CHCTEM B IIeJIoM (MakpocpaBHeHue) [7; 47-53]. Llensm Hamero mcciefoBaHUsi COOTBETCTBYET Mep-
BBIIl YPOBEHb, MO3BOJISIONINI BEISBIATE CXOJCTBA M PA3IMYUs CPABHUBACMBIX HOPM IPH. UX HapaJuIeTbHOM
nznoxxeHuu. [Ipu aTom MbI OyieM yuuTHIBaTH OCOOEHHOCTH OCHOBHBIX IPABOBBIX CHETEM COBPEMEHHOCTH.
Crnenuduky YrojgoBHO-PAaBOBOM  perjiaMEHTAalUH OTBETCTBEHHOCTH . 3@ HE3aKOHHOE YTOJIOBHO-
MIpollecCyalbHOE JHUIIEHHE CBOOOBI [IEIeCO00Pa3HO BBISBIATH MO OT/IENHHOCTH MPUMEHUTEIHHO K YTOJIOB-
HOMY TIpaBy CTpaH OOIIero (aHTII0-CaKCOHCKas IIPaBOBask CEMbS) U KOHTHHECHTAJILHOTO (pOMaHO-TepMaHCKas
NpaBoBasi ceMbsl) Mpapa. BoJbIION MHTEpEC MPEACTABISIOT JJIsi HAC HOPMBI 00 OTBETCTBEHHOCTH 3a He3a-
KOHHOE YTOJIOBHO-ITPOIECCYATBHOE JIMIIIEHHE CBOOOIBI B YTOJOBHOM IIPaBe CTPaH OBIBIIETO COLMATMCTHYC-
CKOTO Jareps (ColualncTHIecKas MpaBoBas CEMbsI) U, B OCOOCHHOCTH, CTPaH MOCTCOBETCKOT'O MPOCTPAHCT-
Ba, ¢ KOTOpbIMU y Ka3zaxcrana obiiee HCTOpUUECKOE TPOIIOE.

He3akoHHble 3a7epkaHne, apecT U coep KaHue TOoA CTpa)xel paccMaTpHUBalOTCA B Ka4eCTBE MPECTYI-
HBIX B OonpmmHCTBe ObIBIIMX pecryOauk CCCPy CcTaBIIMX HBIHE CyBEpEHHBIMH rocyaapctBamu [8; 152,
9; 689, 10; 517, 11; 257-258, 12; 300-301, 13; 358-359, 14; 325-326, 15; 192, 16; 182].

Haunbonpmmm pegakunoHHBIM cX0ACTBOM co ¢T.346 YK Pecnybnuku Kaszaxcran xapaktepusyroTcs
c1.301 YK Poccuiickoii @enepanuu, c1.292 YK Asepbaiimxanckoil Pecny6muku, c1.358 YK PecnyOnuku
Tamxukuctas, c1.324 YK Keipreickoit PecryOmmku, KOTOphIe Tak ke, Kak B Yy HaC PacIoiIoKEHBI B TIaBax
0 TIPEeCTYIUICHUSIX IpOoTUB mpaBocyausi. Ogaako cpenau HUX YK AszepbaiimxaHa BRITISAIAT 00Jiee BRIMTPHIII-
HBIM B YaCTH HAKa3yEeMOCTH paccMaTpUBAEMbIX MPECTYIUICHUN: MAaKCUMAalbHOE HaKa3aHUE 32 3aBEIOMO He-
3aKOHHOE 3a/iep)kaHne (TPecTyIIeHHe, HE MPEICTaBIIAIONIee OONBIION OOIIEeCTBEHHON OIMACHOCTH) HE MO-
JKeT TPEBBIIIATh BYX JIET JIMIIEHHUS CBOOOIBI, 3aBeIOMO HE3aKOHHBIE 3aKII0UEHUS MO CTPaXKy WU CONEp-
JKaHUe MOJ CTpakell (MeHee TSHKKOE€ IPECTYIICHNE) HAKa3bIBalOTCS JIMILIEHHEM CBOOO/IBI Ha CPOK OT ABYX A0
YeThIpeX JIeT, KBATN(UIIUPOBAHHBIN BUJ ATHX MPECTYIUICHUH (TsHKKOE MPECTYIUICHNE) HaKa3bIBaeTC s JIUIIIe-
HHEM CBOOOJIBI OT YETBIPEX 10 BOCHMHU JIeT. Takas peakius CAaHKITUH pa3IMdHbIX JacTell omHo# cTathl YK,
MEXKIY KOTOPHIMU HCKJIIOUE@HA «BUIIKA», HA HAI B3IJISI, MTO3BOJISET YK€ HA 3aKOHOJATEIHLHOM YPOBHE YETKO
G hepeHIIpoBaTh OTBETCTBEHHOCTh U HaKa3aHWE B 3aBUCHMOCTH OT XapaKTepa W CTENeHH OOIIeCTBEHHON
OITaCHOCTH KOHKPETHOTO BHJIa HE3aKOHHOTO YTOJIOBHO-IIPOILIECCYATHHOTO JINIIIEHUS CBOOOIBI.

B VK JlaTuiickoii PecryOaiKy OTBETCTBEHHOCTh 3a HE3aKOHHOE YTOJIOBHO-TIPOILIECCYATBHOE JTHIIICHHUE
CBOOOBI MPEAYCMOTpEHA ABYMsI CTaThsIMA — 3aBEIOMO HE3aKOHHOE 3aKJII0ueHHe Mo cTpaxy (cT.292), 3a-
BEJIOMO HE3aKOHHEIE 3aJiepiKaHue U npuBoj (cT.293).

Hamportus, YK Pecniyonuku benapycs u YK Ocronckoii PecriyOnuku He nuddepeHunpyoT oTBeTCT-
BEHHOCTD B 3aBUCHUMOCTH OT CTENIEHH CypOBOCTH HE3aKOHHO MPUMEHSAEMBIX MEp MPOLECCYaTbHOIO MPHUHY K-
nenus. Tak, 4.1 c1.397 YK benapycu yctaHaBiIuBaeT OTBETCTBEHHOCTh KaK 3a 3aBEJJOMO HE3aKOHHOE 3aep-
JKaHWe, TaK W 32 3aBEJOMO HE3aKOHHOE 3aKIIFOUeHHE TIOf CTPaXy WM COAEpIKaHWe IMOJ cTpaked. Mexmy
TEM apecT sBIsieTcs OoJiee PENpPECCHBHOW MEPOH yroJOBHO-IPOILECCYAILHOTO MPHHYKACHUS, HEXEIH 3a-
JepKaHKe M0I03PEBAEMOTO.

YromoBubie Komekchl YkpauHsl (¢T.371), Octonnu (c1.170) u JlarBum (cT.293) Hapsay ¢ OTBETCTBEH-
HOCTBIO 32 3aBEIOMO HE3aKOHHOE 33a/Iep)KaHue, 3aKIII0YeHHE MO CTPaXy U Ccojep KaHue MoJ CTpakel ycra-
HAaBJIMBAIOT OTBETCTBEHHOCTh U 3a HE3aKOHHBIN mpuBoi. YK Ykpaunsl creruduueH B 4acTH KBanH(HIIH-
PYIOIIMX TIPHU3HAKOB 3aBEAOMO HE3aKOHHOTO 3aJlepKaHus, MPUBOJA WU apecta. DTH JIesHUs, TOBIEKIIIHe
TSOKKUE TIOCTIEICTBUS WM COBEPIIEHHBIE N3 KOPBICTHBIX MOOYKICHUN WM MHON JTMYHOW 3aMHTEPECOBAHHO-
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CTH, BJEKYT Ooiee CypoBYIO OTBETCTBEHHOCTb — JIMIIEHHE CBOOOABI Ha CPOK OT ISATH IO ACCATH JIET
(a.3 c1.371 YK VYkpauns!). Kak mokaspiBaeT aHaqu3 MPakTHKH, CPEAN MOTUBOB COBEPILIEHHUS paccMaTpHUBae-
MBIX TIPECTYIUIEHUH MPEeBaJUPYIOT MOOYXKIOEHUS CITy>KeOHOro Xapakrepa. B CBS3M ¢ 3THM NpaBUIBHOCTH
MPUIAHUS OTATYAIOUIETO 3HAYCHHS TOOYKACHHUSIM JIMYHOTO XapaKTepa BbI3bIBACT COMHEHHS.

Kak nmpaBuio, nucno3uiyst yrojJoBHO-IIPAaBOBBIX HOPM, YCTAaHABIMBAIOIIUX OTBETCTBEHHOCTH 3a HE3a-
KOHHOE 3aJiepKaHue, 3aKII0UeHHe MO0 CTPaKy M CoepKaHKe MOoJI CTpaxei, mpocTas. MckiroueHne coctas-
nsieT 4.1 c¢1.234 YK PecnyOnuku Y30ekucTaH, B KOTOpPOH MPHU3HAKH 3aBEIOMO HE3aKOHHOTO 3a/epKaHus
U3JI0KEHBl B ONUCATENIbHOW ANMCHO3MIMHU: «3aBEIOMO HE3aKOHHOE 3aJep)KaHue, TO €CTb KPAaTKOCPOYHOE
orpaHndeHre cBOOOIBI JIUIAa JO3HABATENEeM, CJIeIOBaTeleM WM MPOKYPOPOM IMPHU OTCYTCTBHU 3aKOHHBIX
ocHOBaHMiT». M30paHHbIi y30€KCKMM 3aKOHOAATENIEM CIOCO0 ONMHCaHMs MPU3HAKOB COCTaBa CHUMAET € I10-
BECTKH JIHS PsiJl CHOPHBIX BONPOCOB. BO-1IepBbIX, U3 HETO SIBCTBEHHO CIEAYET, YTO MOA AEHCTIBUE 3TOM HOP-
MBI [OJNAJAI0T TOJIBKO CIIydad HE3aKOHHOT'O yTOJIOBHO-IIPOLIECCYAIbHOTO 3ajiepykaHus (a He aAMUHHCTpA-
TUBHOTO 3aJiepaHusi). Bo-BTOPBIX, pefakuus CTaTbu MO3BOJSET OJHO3HAYHO PEUIMTH BOIPOC O CHEelHalb-
HBIX CyOBeKTax HE3aKOHHOTO 3alepXaHus. B To ke BpeMs, Kak HaM NpPEACTaBIICTCS, YKa3aHHE B TEKCTE
CTaThU Ha «OTCYTCTBHE 3aKOHHBIX OCHOBAHMI» M30BITOYHO, TOCKOJIBKY HE3aKOHHOCTh BCErla 03Ha4yaeT OT-
cyTcTBHe 3aKOHHBIX ocHoBaHMH. CT.234 YK Y30ekucrana He nperycMaTpuBacT KBaTH(QUIIMPOBAHHBIC BUIbI
HE3aKOHHOT'0 33Jep KaHMsl, 3aKJII0OUEHH MO/ CTPaXy U COJEpHKaHUSI MO CTpaxkeil.

YT0510BHOE 3aKOHOJATEIBCTBO BCEX BBIIEPACCMOTPEHHBIX TOCYAAPCTB B YUCIE IPU3HAKOB CyOBEKTUB-
HOM CTOPOHBI HE3aKOHHOTO 3a/IepKaHus, 3aKII0UeHUS MO/ CTPaXy M COACPKAHUA I10JI CTpakell Ha3bIBaeT
«3aBEJOMOCTB», KOTOPYIO NPUHSITO TPAKTOBATh KaK yKa3aHWe Ha (OPMY K BUA BUHbBI, — MPSIMON yMBICEI.
CBou ocoOeHHOCTH B 3TOM Bompoce uMeeT YK I'py3un, KOTOpBIH yKa3blBa€T Ha YMBIIIJICHHOCTh JEHCTBUH
CcyObeKTa IpecTyIUICHHUA. YTOJIOBHOE 3aKOHONATENLCTBO I'py3uM HE ycTaHaBIMBAET CaMOCTOSTEIBHOM OT-
BETCTBEHHOCTH 32 HE3aKOHHOE COJEpKaHHE IMOJ CTpakei, BCIEACTBHE Yero He3aKOHHOE COJep)KaHue MOJ
CTpaskeill 1A, B OTHOILIEHUH KOTOPOTO 3aJieprKaHKe U 3aK/II0YeHUE IPUMEHEHBI 3aKOHHO, HE OANagaeT Iox
neficTere cT.147 « YMBIIIIICHHOE HE3aKOHHOE 3aJIepyKaHnue WIH 3aKITIOUEHUE TIOT CTPAKY».

Camas rnaBHas ocobenHocth YK ['py3un B mHTEpECYIONIEM HAC BOMPOCE 3aKIIOYACTCS B PACIIONIOXKE-
HUHM HOPMBI 00 OTBETCTBEHHOCTH 32 YMBIIUIEHHOE HE3aKOHHOE 3aJepiKaHKe WM 3aKII0YeHUE TI0J] CTPaxy B
cucreMe Ocobennoii yactu. Crt.147 YK I'py3un nememeHa B rinaBy 23 «lIpecTyruieHus MpoTUB MpaB U CBO-
0ox yenoBeka» pasnena 7 «[IpecTyruieHust MPOTHB YEJIOBEKa» M COCEINCTBYET C HOPMAaMH, YCTaHABINBAIO-
LOIMMH OTBETCTBEHHOCTH 38 HE3aKOHHOE JIMILEHHE CBOOOIBI, HE3aKOHHOE MOMEIICHNE B IICHXHATPHUYECKYIO
OOJBHUILY, 3aXBaT 3aJ0KHUKA, YMBILIUICHHOE IPUBJICUYCHIE HEBUHOBHOTO JIMLA K YTOJIOBHOH OTBETCTBEHHO-
CTH M Jp. MecTo paccMaTpuBaeMoi HOPMBEI B crcteMe OcoOeHHON yacTh YK cBHUIETENBCTBYET, UTO, KPH-
MUHAJIM3UPYS HE3aKOHHOE 3ajiepKaHKue M 3aKII0UYEHHE O] CTpaxKy, TPY3HMHCKHMH 3aKOHOZAATeIh B MEPBYIO
ouepenp MpecieayeT Lellb 3allUTUTh OT OOLUIECTBEHHO OMACHBIX MOCATaTelIbCTB TaKUe BaXKHBIE Onara deno-
BEKa, KaK JU4YHas CBOOOA U HEIPUKOCHOBEHHOCTb.

B uncne HakazaHuil 3a 3aBeJOMO HE3aKOHHOE 3a/Iep)KaHue, 3aKIIOYEHHE MO CTPaxy M COJepXKaHHe
nof crpaxeid B YK cTpaH O5MKHETO 3apyOeskbsi, Kak MPaBHUiIO, YKa3bIBaeTCs 0043aTebHOE JOTOTHUTEILHOE
Haka3zaHWe B BUJAEC JHIICHMS [1PaBa 3aHUMAaTh OINpPEICICHHBIE NODKHOCTH WM 3aHUMAThCS ONpelesIeHHON
nesTenbHOCThI0. OTCYICTBUE B CAaHKIMSAX CTaTel yKa3aHHMs Ha 00s3aTeNIbHOE JIMIIEHHE BUHOBHOIO IIpaBa
3aHHMMAaTh OTPEAETICHHbIe AOKHOCTH WM 3aHUMAThCS ONPENEIIEHHON IEATENbHOCTRIO HE SIBISETCS MPemnsT-
CTBHEM JUI Ha3HAYCHUS 3TOTO JONOJIHUTENBFHOIO HAKa3aHUs U 3aBUCHUT OT YCMOTPEHHS CYIbH.

VYT0510BHOE 3aKOHOIATENBCTBO BOCTOYHO-EBPONEHCKUX MOCYJapCTB € COLMAIMCTUYECKUM IIPOILIBIM B
MIPaBOBOI permaMeHTalliid OTBETCTBEHHOCTH 3a MPECTYIUIEHUS MPOTHUB MPABOCYAHUA MO MHOTHUM ITYHKTaM
oTnnuaeTcs oT Hamlero. [lox npecTyruieHnssMU IPOTUB MPaBOCY AUl Y HUX NMPUHATO MOHUMATh EHCTBUS Ya-
CTHBIX JIUII, BBIPA)KAIOIIMECS B BOCHPEISTCTBOBAHUY OCYIIECTBJICHHIO NPAaBOCY s (HACWINE WM yIrpo3a B
OTHOILIEHUH CYJbH U JAPYTUX YYACTHHKOB YTOJIOBHOTO MPOIIEcca, Aaya JOKHBIX MOKa3aHUH, JOXKHBII JOHOC,
COKPBITHE J10Ka3aTelbCTB HEBUHOBHOCTH, YKPBIBATEIbCTBO, HECOOOLIEHHE O MPECTYIUICHUH, pa3TiialieHue
JaHHBIX NPEIBAPUTEIILHOTO PACCICAOBAHMA U AP.) U UCIIOJIHEHHIO CyIeOHBIX PEeIIeHHUH (CaMOBOJIBHOE OCBO-
OOXIEHNE M3 MECT JIMIIEHUS CBOOOIBI, COACHCTBIE B TToOere, HapyIIeHHe CyAcOHOTO 3ampeTa U HEeUCIOJ-
HeHue cye0HOoro pacnopsbkeHus u 1p.). [1o 3To# mpuuuHe B T1aBax O MPECTYIUICHUSX MIPOTHB IPABOCYIHS
VYK 3Tux cTpaH, Kak OpaBWIO, HET CIICLHAIbHON HOPMBI, YCTaHABIMBAIOLIEH OTBETCTBEHHOCTh 38 HE3aKOH-
HO€ YTOJIOBHO-IIPOLIECCYaIbHOE JHIIEHNE CBOOO B!, JJaHHbIN (aKT, KOHEUHO K€, HeNb3s BOCIIPUHUMATh KaK
CBUJETEIHCTBO HEHAKA3yeMOCTH ITHX AeicTBUN. OTBETCTBEHHOCTh 3a HE3aKOHHOE MPHUMEHEHHE Mep IMpo-
HecCyaabHOTO PUHYKICHHUS, CBI3aHHBIX C JMIICHUEM CBOOOABI, HACTYNAET MO OOIIMM HOpMaM O MPecTyIl-
JICHUSIX IPOTUB JINYHOU CBOOOBI M MPECTYIUICHHUSX 10 CIIYKO0€ (TOJKHOCTHBIX NMPECTYIUICHUSX).
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Hanpuwmep, c1.189 YK [lonmpmm mpemycMaTpuBaeT OTBETCTBEHHOCTH 32 JIMIICHUE YEIIOBEKa CBOOOIBI.
[Ipu 5TOM POIOIKUTENHFHOCTD CPOKA JIMIIEHUSI CBOOOIBI YUTEHA 3aKOHOAATENIEM B KAYECTBE OTATYAIOIIETO
00CTOSITENbCTBA: JIMIIEHUE CBOOOIBI MPOAOIKUTENBHOCTBIO 10 CEMU AHEH HaKa3bIBAaeTCs JIMIICHUEM CBOOO-
Ibl Ha CPOK OT TPEX MECSIIEB [0 MSTH JIET, a JUILIEHUE CBOOO B! POJOKUTEIBHOCTBIO Oojiee ceMU AHEeH —
JIATIIEHUEM CBOOOIBI Ha CPOK OT OJHOTO rojaa 1o maecsatu et [17; 146—147, 165].

WHTepecHblli npHEM pErjlaMEHTAllMy YTOJIOBHOM OTBETCTBEHHOCTH 3a HE3aKOHHOE YTOJIOBHO-
mpoleccyaibHoe JuiIeHue cBoOoasl Habmoaercs B bonrapun [18; 110-111]. Cornacuo ct.142a YK mpo-
THUBO3aKOHHOE JIMIIEHUE KOro-Iu00 CBOOOIBI HAKa3bIBAETCS JMIIEHWEM CBOOOIBI 10 OBYX JIE€T, a 3TH K€
JeSTHYSI, COBEPILEHHBIE JTOJKHOCTHBIM JIUIIOM (Cpeau KOTOPBIX 0CO00 BBIAENAIOTCS JUIA, 3aHUMAroMuecs
OXpaHHOH AeATENbHOCTHIO) B HApYLICHHE €r0 CIIy)KeOHbIX 00s3aHHOCTEeH WK (QyHKIMNA, — JUIIEHUEM CBO-
00bI OT OAHOTO roja 0 IIECTH JIeT. B uucne oTArdaromux oOCTOSTENIbCTB YKa3aHbl: COBEPIICHHUE 3TUX
JEHCTBUN B OTHOIICHWH OCPEMEHHOH >KCHITUHBI, JTUIA, HE JOCTUTIIEro 18-JIeTHEero BO3pacTa; CriocoooM,
MYYHUTEIbHBIM WJIM OMACHBIM IJISl 340POBbsI MOTEPIIEBIIEI0; MPOJOKUTEIBHOCTEIO OoJiee IBYyX CyTOK: Ta-
kuM o0Opazom, YK Bonrapum ycTaHaBnuBaeT CrelUajbHYIO YTOJIOBHYIO OTBETCTBEHHOCThH MOJDKHOCTHBIX
JIMI IPAaBOOXPAHUTENbHBIX OPTAHOB B paMKax OOIIeH HOPMBI O IPOTUBO3aKOHHOM JIMIIEHUH CBOOOIBI.

AHaynornyHo pemaercs paccMmatpuBaemsbiii Borpoc B YK Kwuraiickoit Hapognoii PecnyOnuku
[19; 163-164]. Omnako c1.238 YK KHP cpemu crioco00oB HE3aKOHHOTO JIMIICHHUS CBOOOIBI 0CO00 BBIJCISAET
HE3aKOHHOE 3aKJIIOUCHHE MOA apecT. [IOBBIMICHHYI0 OTBETCTBEHHOCTH BJICYET HE3aKOHHOE 3aKJIIOUYCHHE I0J
apecT, COMPOBOXK/IABIINICS NU30MEHNEM W HA/IPYTaTelbCcTBOM (4.1), TIOBJIEKIINIT 32 COOOM cephe3HbIE TPABMEI,
MPUYMHEHUE YBEUbsl WIIM CMEPTH (4.2), COBEPILUCHHBIN COTPYJHUKAMH TOCYJapCTBEHHBIX opraHoB (u.4). Cie-
JoBaresbHO, npuMeHnTenbHO K KHP MOXXHO cMmeno yTBep)kKOarh, YTO YIOJIOBHOE 3aKOHOIATENBCTBO 3TOH
CTpaHbl B IPYIIIE MPECTYIJICHUH IIPOTUB AEMOKPATHUYECKUX IIPaB LPaXkIaH MPEayCMaTpUBACT CHCHUAIBHYIO
HOpMY, YCTaHABIMBAIOIIYIO0 OTBETCTBEHHOCTH 38 HE3aKOHHOE YTOJIOBHO-IPOLIECCYAIbHOE JTUIIEHHE CBOOOIBI.

VYTo510BHOE 3aKOHOAATENBCTBO OTAEIBHBIX CTPAaH JAJBHETO 3apyO0ekbs HE 3HACT CHELUAILHONW HOPMBI,
ananormaaoit c1.346 YK Pecnybmukm Kazaxcran. CkazaHHOE ITpEXIe BCETO KacaeTcsl YrOJIOBHOTO IpaBa
CTpaH aHIJIO-CaKCOHCKOM MpaBoBOil cembu. Hampumep, B. AHIIIMM JUIla, HE3aKOHHO NPUMEHHBIINE pac-
CMaTpUBaeMble MEphl MPOIECCYATBHOTO MPUHYKJICHUS; MTPUBIEKAIOTCA K OTBETCTBEHHOCTH 3a JIUIIEHUE
cB00O/IBI, KOTOPOE paccMaTpPHUBAETCs Kak OJWH U3 BUJOB HanajaeHus [20; 214] u 3axirouaeTcs B 3aiepKaHuU
Mr000T0 TpaskaaHuHa 0e3 ero coriacus B KaKOM-IM00 MecTe WM ero NMpenpoBOXKICHUN Kyaa-nmn6o. B yro-
JIOBHOM 3aKOHOJIATENIbCTBE Psifia CTpaH KOHTHMHEHTAJIBHOIO MpaBa Takke OTCYTCTBYET CHEIMalibHas HopMa
00 OTBETCTBEHHOCTH 3a HE3aKOHHOE YTOJOBHO-TpoLeccyanbHoe numenne cBodoapl. Tak, mo YK Illseiina-
PUM JOJDKHOCTHBIE HPECTYIUIEHHS NMPOTHUB CBOOOIBI JIMYHOCTH KBaMU(GHUUUPYIOTCA MO OOIIel HOpME Kak
3JI0yNOTpeOICHHE CIY)KEOHBIM noJjioskeHreM (cT.312) [21; 102]. AHaIOrMYHO pemnraeTcs BOIpoc 00 yrojos-
HOW OTBETCTBEHHOCTH AOJDKHOCTHBIX JIMII, HE3aKOHHO JIMIIMBIIMX KOro-inbo cBoboxsl, mo YK IlIsennn
(c1.1 rmaBsr 20 «O 3m0ymOTPEOICHUHN CIYKEOHBIM TTookeHneM») [22; 166—167]. YK I'omuranmun Taxke He
yCTaHABJIMBAaeT OTBETCTBEHHOCTh 32 HE3aKOHHOE IPHUMEHEHHE Mep MpOoIlecCyalbHOro npuHyxiaeHus. Ho B
VYK 3T0# cTpaHbl ecTh CTaThsl, pacHoiokeHHas B pazaeine «lIpecTymieHus, CBsi3aHHbIe € 3I0yNOTPeOIeHHUS-
MU 10 ciyx0e», mpedycMaTpHBaoNasi OTBETCTBEHHOCTh IyOJHMYHOIO CIIy)Kallero (ZOJDKHOCTHOTO JIMLA),
OTBETCTBEHHOTI'O 3a PACCIEIOBaHHE YIOJIOBHBIX IPAaBOHAPYIIEHHMH, 32 YMBIIIJICHHOE HECOOOLIeHne O (akTe
HE3aKOHHOI0 JIUIICHHS KOTro-1100 cBoOombI (¢T.368) [23; 430-431].

OcHoBBIBasICH Ha TIOAOOHOTO pola mpumepax, poccuiickuil yuensiii M.A.Kaydman npumen k BeIBOLy,
gyro B OospmuHCTBE cTpaH EBpomnsl u CIIA cnenuanbHbIX HOPM, YCTaHABIMBAIOIIUMX OTBETCTBEHHOCTH 3a
HE3aKOHHOE 3a/Iep KaHue, 3aKII0YeHHE MO CTPaxy U COAEprKaHHEe IMOJA CTpaked, HeT. «3Aech yXke JaBHO
CITOKHMIICS TIPAaBOBOIM MeXaHM3M, KOTOPBIH ITO3BOJISICT MPUBIEKATh K YTOJIOBHOW OTBETCTBEHHOCTH 3a MOJ00-
HbIe JESHHA 10 OOLIMM HOpMaM, MPeAyCMaTpPHUBAIOIINM OTBETCTBEHHOCTH 3a JOJKHOCTHBIE 3710yIoTpedie-
HUsD», — muIeT aBTop [8; 152—-153].

[Ipencrasngercs, 4To OCHOBAaHWH I TAKOTO LIMPOKOTO 0000LIeHMsT HemocTatouHo. [IpoBeneHHBIH
HaMM aHAJIN3 YTOJIOBHOTO 3aKOHOJATENbCTBA Pa3BUTHIX cTpaH EBpombl, TpaIullMOHHO NPUYUCISAEMBIX K PO-
MaHO-T€PMaHCKOH IIPaBOBOM CEMbE, IO3BOJIAET 3aKJIIOYHUTh, YTO HAKa3yeMOCThb HE3aKOHHOI'O YTOJOBHO-
NPOLIECCYANBHOTO JHUIIEHUsT CBOOOIBI 00ECTICUNBACTCS Y HUX 32 CUET BBIJICJICHHS CIICHATIbHBIX HOPM O TI0-
csiraTeNbCTBaX Ha CBOOOAY JIMYHOCTU CPEOH JAOJDKHOCTHBIX 3j10ynorpebnenuii. [Ipu 3TtoM npuHIMNHAanbHOE
OTJIMYME MO3HULUH 3apyOeKHBIX 3aKOHOAATENIEH OT HAIIEro 3aKII0YaeTCsl B TOM, YTO HOPMBI O ITOCATaTeNbCT-
Bax Ha CBOOOJY JMYHOCTH IyTeM 3JI0YHOTPEONEHUS NOJKHOCTHBIMU ITOJHOMOYHMSAMHE DPAacIiojlaraiorcs B
CTPYKTYPHBIX pa3fieflaX YTOJOBHBIX 3aKOHOB, IOCBAILIEHHBIX AOJDKHOCTHBIM mpectymiuenusMm. B YK PK
JOJKHOCTHBIE 37I0YNOTPEOICHHS CO CTOPOHBI COTPYAHUKOB IPAaBOOXPAHUTEIBHBIX OPIaHOB U CyJa, KaK U3-
BECTHO, IPEAYCMOTPEHBI B IVIaBE O MPECTYIICHUSIX IPOTUB IPABOCY IS U MOPAIKA UCIIOTHEHHS HaKa3aHUM.
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YK Hanun B maparpade 147 rnassl «lIpecTyrienns, coBepIIeHHbIE IIPH OCYIECTBICHNH TOCYAapCT-
BEHHOH (DyHKIMU» TpeIycMaTpUBaeT IEeNbIH psiji JOJKHOCTHBIX 3JI0YIOTpeOIeHUH B cdepe MmpaBoCyaus, B
4ucie KOTOPBIX «IPHUMEHEHHE JII000r0 HE3aKOHHOTO apecTa», HaKa3yeMoe TIOPEMHBIM 3aKII0UueHHEM Ha
cpok 10 Tpex JyieT. [laparpad 148 3Toro 3aKOHOATENHHOTO aKTA yCTAHABIMBAET YTOJOBHYIO OTBETCTBEH-
HOCTh 32 YMBIIIJICHHOE WU B CUIy Ipy0oil HEOpE)KHOCTH HECOOII0AeHHE IPELyCMOTPEHHON 3aKOHOM IIPO-
LeAyphl apecra, Hakazyemoe ITpad)oM WM MPOCTHIM 3aKiIoueHueM moj cTpaxy. CyObeKkTamMu 3THX Tpe-
CTYIUICHHUH, IPAMO YKa3aHHBIMHU B 3aKOHE, BBICTYMAIOT «JIWIA, B YbH O0S3aHHOCTH BXOIUT NPUMEHEHHE Ka-
paTenpHOU BiacTu rocynapctBay [24; 131-132]. Takum 00pa3om, 10 YroJIOBHOMY 3aKOHOATENBCTBY Jlannu
HaKa3yeMo He TOJIbKO HE3aKOHHOE NPHMEHEHHE apecTa, HO M HapyllIeHHE MPOoUEeAyphl MPUMEHEHHS ITON
Mepbl IPOLIECCYATbHOTO MPUHYKICHHUSL.

B cratbe 345 pazgena «lomkHocTHBIE pecTynHble AesHusy YK OPI" o0benuHeHb pa3sHOpOIHBIE TIpe-
CTYIHbIE JCSHUS, BBIPA)KAIOIIUECS B «UCIOIHEHUM IPUTOBOPA B OTHOIIEHMM HEBHMHOBHOIo». Cpenu HHX
HAIller0 BHUMAaHHMS 3aCITy>KUBaeT HOpMa 00 OTBETCTBEHHOCTH 3a PEalM3allfi0 CyleOHBIX PelICHUl, CBI3aH-
HBIX C Pa3lWYHBIMU BHIAMH JIMIIEHUS CBOOOIBI: «KTO, SIBISSICH AOJDKHOCTHBIM JIMIIOM, KOTOPOE Ha3HAYEHO
IUIL y49acTHsI B MCIIOJIHEHWU IPUTOBOPA, CBA3aHHOIO C JIMLIEHHWEM CBOOOIBI, TMOO MEphl UCIPABICHUA U
0€30MacCHOCTH , CBS3aHHOM C JIMIIEHMEM CBOOOJBI, WM B MCTIOJHEHHH aJMUHUCTPATHBHOTO 3aj€pKaHus,
UCTIOJHSIET TaKoe HaKa3zaHUe, MEpY WJIH 3aJiep’KaHue, XOTs 10 3aKOHY OHH He MOTYT OBITh MCIIOIHEHBI, TOT
HaKa3bIBaeTCs JUILIEHUEM CBOOOABI Ha CPOK OT OAHOTO Tojia A0 ACCATH JIeT, B MEHEE TSHKKHX cllydasx — Ha
CPOK OT TpeX MECALEB A0 ISITH JeT». B 1aHHOM NpecTyIuleHHH Haka3aHue 3aBHCUT OT (hOPMBI BUHBI: «ECIIH
UCIIOJIHUTENb JEUCTBYET JETKOMBICICHHO, TO HaKa3aHUEM SIBJISCTCS JIMIIEHHE CBOOOABI HA CPOK 10 OJHOTO
rojia Wi JeHexXHbIH mtpad» [25; 191]. Cnengyer 3aMeTnuTh, 4TO 3Ta HOpMA IIPEIyCMAaTPHBAET OTBETCTBEH-
HOCTB JIOJDKHOCTHBIX JIII, UCTIOJHSIOUIMX Pa3IMyHbIe BUIbI JULICHUS CBOOOIBI, a HE MPUMEHSIIONNX UX 0e3
JOCTaTOYHBIX K TOMY OCHOBaHHH.

Yroj0BHOE 3aKOHOJATENHCTBO VcTIaHMM BBIAENSAET CAMOCTOSITEIBHYIO TPYIITY JOKHOCTHBIX MPECTYI-
JICHWH MPOTHB JUYHOH cBOOOBI uenoBeka. MHTepecyrommii Hac cocTas onpenened B cT.cT.530 u 531 rina-
Bbl 5 «O MpecTymIeHUsIX, COBEPIICHHBIX I'OCYAapPCTBEHHBIMU CHAYXKAIIUMU NMPOTHB KOHCTUTYLMOHHBIX Ta-
paHTHI» oTmena 1 «O HpecTyIUIeHHAX, COBEPIIEHHBIX [OCYIJAPCTBEHHBIMH CIYXAIIUMU HPOTHUB JHMYHON
CBOOOJBI). DTH MPECTYIMIICHUS! COBEPILIAIOTCS TOIBKO FOCYAapCTBEHHBIM CIYKAIUM WM JOKHOCTHBIM JIU-
IIOM B OTHOIIEHNH KOHCTUTYLMOHHBIX U 3aKOHHBIX FApaHTUI cBOOOABI JMYHOCTH, T.€. He3aKOHHO. CorjacHo
cratbe 530 YK Hcnanuu «I0KHOCTHOE JIMIO0 WIIM T'OCYJapCTBEHHBIN CITy>Kallliid, KOTOPBIN, MOJIYyYHUB HUH-
(dbopManrio 0 TPECTYIUICHNH, HA3HAYHT, OCYIIECTBAT WIIM MPOJIHT KAKYIO-ITMO0 Mepy JUIICHHUS CBOOOJBI
3aJIep’)KaHHOMY, 3aKJIFOUEHHOMY WIIM OCYKIEHHOMY C HApYyLIEHHEM CPOKOB MIIM IPYIMX KOHCTUTYLIMOHHBIX
WIM 3aKOHHBIX TapaHTWH, HAKa3bIBAETCs JMUICHUEM IIpaBa 3aHMMAaThb COOTBETCTBYIOLIME JOJDKHOCTU HIIU
rOCy/IapCTBEHHBIH ITOCT Ha CPOK_ OT YEThIpeX /10 BocbMHU JieT». CtaThs 531 ycTaHaBIMBAaeT OTBETCTBEHHOCTh
3a aHAJIOTMYHBIE IEHCTBUS, CBSI3aHHBIE C HE3aKOHHBIM Ha3HAUE€HHEM WM MPOJIEHUEM H30JIALUH 3aJepiKaH-
HOT'0, 3aKJIIOUYEHHOTO WM OCy>KAeHHOro. HesakoHHOe HasHaueHHE WM MPOAJICHNE U30JISIIMY HAKa3bIBAETCS
MEHEe CypOBO, Y€M HE3aKOHHOE HA3HAYECHHUE, OCYIIECTBICHHE WM NPOAJICHUE MEp JMIICHUS CBOOOABI —
JUIIEHUE MpaBa 3aHUMaTh COOTBETCTBYIOIINE JOKHOCTH HIIM TOCYAAPCTBEHHBIN MOCT Ha CPOK OT JABYX A0
mectu et [26; 163].

SIpxuM NpUMeEpPOM YCTaHOBJIEHUS CIIEUAIbHON YTOJIOBHON OTBETCTBEHHOCTH (JIHII, OCYIIECTBIIAIOIINX
myOnu4HbIe (GYHKLIUIY 32 «IIOCSTaTeIbCTBA Ha MHIMBHIYAIBHYIO CBOOOIY», siBIsieTCsl YToNnoBHBIN Konekce
®pannun [27; 378-380]. B coorBercTBUM co cT.432—4 YK ceMblo rojlaMu TFOPEMHOTO 3aKII0UYEHUSA U KPYTI-
HBIM:- LITPaOM Hakas3bIBACTCS JIMLO, SBJSIOLICECS MPEACTaBUTENIEM OCYIAapCTBEHHOM BIACTU WIIM BBINOJI-
HSIONIEE 33JaHde OPraHOB TOCYAApPCTBEHHOTO arapara, HaxOJsIieecs NPy UCIIONHEHUH CBOUX 00s3aHHO-
CTE I BO3JIO)KEHHOIO Ha HETo 3aJaHMsl, €CJIM OHO HE3aKOHHO MPHUKAXKET COBEPLINTH akT MOCITaTebCTBA
Ha CBOOOIY JIMYHOCTH. B TOM citydae, ecii akT MocAraTreiabCcTBa COCTOUT B 3aJ€PiKaHUM WU yACPKaHUU B
TedeHue OoJiee 4eM CeMM JHEH, HaKa3aHUe yBEIMYMBAETCS A0 TPUALATH JIET 3aToueHus u mrpada. [Ipuns-
THE WM yIepXKaHUEe COTPYTHHUKOM TEHUTCHIIMAPHOTO YUPEKICHUS KAKOTO-INOO0 JIMa 0e3 pacropsHKeHus,
CyIeOHOTO MOCTAaHOBJICHHUS WM MPHKa3a O 3aKJIIOUEHHH IO/ CTPa)Ky, COCTABICHHOTO B COOTBETCTBHU C 3a-
KOHOM, WJIM HE3aKOHHOE TPOJICHHE UM CPOKa COAEpKaHUS TOJ CTpa)kell B COOTBETCTBUH co cT.432—-6 YK
®paHnuy HaKa3bIBaETCS JBYMs TOJIaMH TIOPEMHOTO 3aKIIOYCHHUS 1 ITpadom.

B yromnoBHoMm mpaBe SMOHWH, CKIAABIBABIIEMCS O] 3HAYMTEIHLHBIM BIMSHUEM (paHIy3CKOW M rep-
MaHCKOH NPaBOBBIX CHCTEM, 3afiep’KaHHE WM 3aKJIIOUEHHE IOJ CTPaXy B pe3yibTaTe 3JI0yNOoTpeOIeHus

* MepI)I UCHpPaBJICHUA U 6630H3CHOCTPI, CBSA3aHHBIC C JIMIICHHUEM CBO6OZ[I:I, HUMCECIOTCA B BUAY CIICAYIOIUE: NIOMCIUICHUE B IICU-
XUATPUUICCKYIO 60.]'1]>HI/ILIy, B JIcucOHOE 3aBCJICHUEC U AJIKOTI'OJIMKOB U HAPKOMAHOB, IIPEBEHTUBHOC 3aKJIIOUCHUE.
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MIPUCBOCHHOH 110 AOJDKHOCTH BJIACTHIO BBIACISCTCS KaK CHELMANBHBIN BU 370yNOTPeOIeHUs] TPUCBOSHHON
10 JOJKHOCTH BJIACTBIO CO CTOPOHBI MyOIMYHOrO noJpKHOCTHOTO ymna. Ctates 194 YK SIlnonum riacut:
«Ecnu numo, ocymecTBisioniee Cyaelckrue, NPOKYPOPCKHE WM MOJHLEHCKHE TOJTHOMOYHUS TUOO IeHCT-
ByIOIllee MIPU 3TOM B KadeCcTBE IOMOLIHMKA, MMyTeM 3JI0YNOTPEOICHHsI IPUCBOCHHON €My MO IOJIKHOCTH
BJIACTBIO 33JEPXKaj0 KaKoe-Iu00 M0 MK JepPXKajo €ro IOA CTPaKeH, OHO HAaKa3bIBAE€TCs JHUIICHUEM CBO-
00751 C IPUHYAUTENBHBIM (PU3MUECKUM TPYJIOM MM TIOPEMHBIM 3aKIIOYEHHEM Ha CPOK OT IIECTH MECSIEB
10 necatd jet». CrenuaibHble CyOBeKTHl 3TOTO MPECTYIICHNSI B Ha3BaHUH CTaThH 000OLICHHO NMEHYIOTCS
«OCOOBIMU TTyOJTMIHBIMU JOJKHOCTHRIMY JintiaMm» [28; 118].

CpaBHUTENBHOE M3Y4YEHHE COOTBETCTBYIOIIMX ITOJIOKEHUI YTOJOBHOI'O 3aKOHOJATEIhCTBA COBPEMEH-
HBIX 3apyOeKHBIX CTpaH, MPUHAMIESKAIINX K Pa3TUYHBIM IPABOBBIM CHCTEMaM, MO3BOJISIET MPUNATH K O01Ie-
My BBIBOJY, YTO HE3aKOHHOE NMPHUMEHEHHE MEp MPOLECCYaNbHOTO MPHUHYKACHUS, CBA3aHHBIX C JHINEHUEM
CBOOOIBI, YTOJIOBHO HAKa3ye€MO BO BCEX LMBWJIM30BAHHBIX T'OCYAApCTBaX, OPHEHTHPOBAHHBIX HA JEMOKpa-
TUYECKHE LIEHHOCTH.

B 10 xe BpeMs 3aKOHOJaTeNbHbIE PHUEMbl (MEXaHN3M) YCTAaHOBJICHHS YTOJIOBHOH OTBETCTBEHHOCTH 32
9TO A€SHHE MOT'YT OBITh Pa3INYHBIMU:

® OTBETCTBEHHOCTH 33 HE3aKOHHOE YTOJIOBHO-IIPOLIECCYAIBHOE JIMIIEHUE CBOOOBI MOKET HACTyHaTh 110

o01elt HopMe 0 MPECTYIUICHUSIX IPOTUB JIMYHOW cBOOOABI (AHrus, [Tonbiua);

® OTBETCTBEHHOCTH 32 HE3aKOHHOE YTOJIOBHO-TIPOILIECCYyabHOE JIUIIEHNE CBOOOABI MOKET MpeaycMar-

pPHUBATHCS CIIEIUATBLHON HOPMOH B paMKax 0OIIell HOpMBI O MPECTYIUICHUSIX TPOTHUB JTHYHON CBOOOIBI
(bosrapwst, ['pyswust, Kuraif);

® OTBETCTBEHHOCTh 33 HE3aKOHHOE YTOJIOBHO-IIPOLIECCYAIbHOE JINIIEHNE CBOOO bl MOKET HACTYIaTh IO

o011eit HopMe 0 JOKHOCTHBIX TpecTyruieHusax (I'omnauauns, dlseiinapus, [lsenus);

® OTBETCTBEHHOCTh 332 HE3aKOHHOE YTOJIOBHO-TIPOIIECCYyalbHOE JIUMIIEHNE CBOOOABI MOXKET MpeaycMar-

pPHUBATHCS CIIEUATIBHON HOPMOH O MOCATAaTENLCTBAX Ha CBOOOMY JTMYHOCTH, 0CO00 BBIIEIEHHON cpenu
JOIDKHOCTHBIX nipectymuieHuit (I'epmanns, Jlanus, Ucnanus, ®pannus, Snonus).

ITo cymecTBy, HOCIEAHUI IIPHEM IPABOBOH perylaMeHTAlMN OTBETCTBEHHOCTH 32 HE3aKOHHOE YIOJIOB-
HO-TIpOLIECCYaIbHOE JIMIIEHHE CBOOOMABI MPHCYII U YTOJIOBHOMY 3aKOHOJATENIbCTBY OOJBIIMHCTBA CTpPaH
IIOCTCOBETCKOTO TpocTpaHcTBa (A3epbaiimkan, bemapyce, Kazaxcran, Keipreizcran, Jlarsus, Poccust, Tan-
KUKUCTaH, Y30eKknucTaH, YKpawHa, DCTOHUS).-BiyronoBHOM mpaBe 3TUX CTpaH 3aBEIOMO HE3aKOHHOE 3a-
JepXKaHWe M 3aKII0YeHHE IO CTPaky NMPHUHATO OTHOCHTh K CIEHUAIbHBIM BHAAM JOJDKHOCTHBIX 3JI0YIIO-
TpeOsieHuii B chepe ocyliecTBICHHS TPaBOCYAMs, NOCATAIOMNX Ha CBOOOTY TMUYHOCTH, BOBJICUEHHOH B yro-
JIOBHBIH TpoLecC.
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A.M.Cepikbaen

Bac 6ocTanabIFbIHAH aHBIPYFA 3aHCHI3 KBLJIMbBICTBIK-NIPOLECCYAJIABIK KYLITEY HIapa-
JIAPBIH KOJJIAHYFA KATBICThI KbLJIMBICTBIK-KYKBIKTBIK KYPECTIH IHeTe/NiK TI:Kipuodeci

Makasaza aBTop CalbICTBIPMANIBI-KYKBIKTBIK 3€PTTEY 9JliCTepiHe Herizjiene OTBIPHIN, Tasy *KOHE ajbIC IIeT
eNIepAiH KbUIMBICTHIK 3aHHaManapbl OOHBIHIIA 0ac OOCTaHABIFBPIHAH KBUIMBICTBIK-TIPOLIECCYANIBIK TOPTINTE
3aHCBI3 albIPY YILIIH XKayanThUIbIK Typajabl HOpMalap/bl Tl 0Chl PEKET YIIIiH jKayalThUIBIK OPHATY IbIH
3aHHaAMaJIbIK TOCUIIEPIH JapajiayFa TallbIHBIC )KacaraH.

A .M.Serikbayewv

Foreign experience of criminal and legal fight against illegal application of measures
of the criminal and procedural coercion connected with imprisonment

In this clause the author, based on methods of rather-legal research, analyzes norms about the responsibility
for illegal criminal-remedial deprivation of freedom by the criminal legislation of the countries of near and
distant foreign countries, undertakes attempt to differentiate legislative receptions of an establishment of the
criminal liability for this crime.
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M.III.Kakumosa, E.M.McmarenoB

Kapaeanounckuii eocyoapcmeennsitl ynugepcumem um. E.A.Byxemosa

Buabl 3axoHoB B jAeiicTBywomeM npase PecnyOsiuku Kaszaxcran

ABTtopamu nokazano, yto Koncrutynus Pecny6nuxu Kazaxcran (1995) onpezenseT 0CHOBY HOPMaTHBHBIX
aKTOB, KOTOpbIC PAaCKpbIBalOT NpaBoBylo cucteMy PK. B crarthe ompeneneHa uepapxust BCeX HPAaBOBBIX
aKTOB, THIbI IPaBHJI, KoMIeTeHIMH. CellaH aHaIU3 UCCIIeOBAHUIT YUCHBIX.

Kniouesvie crosa: Konctutymus Pecmybmukm Kazaxcran, mpaBoBas cuctema PK, mpaBoBble akThl, 3aKOH
Pecrry6imuxu Kaszaxcran «O HOpMaTHBHBIX IPaBOBBIX akTax», [locranosnenust Koncrurynuonnoro Cosera.

B PecnybOnuke Kazaxcran BrnepBble B mpaBoTBOpUYecTBe KOHCTUTYLIMH 3aKpemyieHa cucTeMa MPaBOBBIX
aKTOB, KOTOpas, ¢ TOYKH 3PEHHUsS] 3aKOHOJATEeNs, COCTaBJsIeT NeicTByromee npaBo Kazaxcrana (m. 1 cr. 4):
«/le#ictByrommM mpaBoM B PecriyOnmke Kazaxcran sBisttoTcs HOpMbI KOHCTUTYITNH, COOTBETCTBYIOIINX €H 3a-
KOHOB, MHBIX HOPMATHBHBIX MPABOBBIX aKTOB, MEKIYHApOJHBIX JOTOBOPHBIX U MHBIX 00s3aTelbCTB PecmyOin-
KH, a TaKk)kKe HOPMAaTUBHEIX rocTaHoBieHuit KoncturymonHnoro Cosera u BepxoBroro Cyna Pecrryommkm» [1].

B manHOM ompeneneHNH 3aKOH KOHIENTYAIbHO paccMaTpuBaeTcs Kak (opma mpaBa, Kak OOHEKTHBH-
POBaHHBIM aKT TOCYJapCcTBa, €0 BEPXOBHOM BJIACTH, ONPEIEISAIONICH Pl OAHOPOAHBIX OTHOILIEHUH, U CITy-





