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Concept and legal nature of the contract of affreightment (charter)
under the legislation of the Republic of Kazakhstan

The article analyses the theoretical problems of legal regulation of contract of affreightment (charter), its
correlation to the contract of carriage and its types. The author studied the scientific views of civil scientists
about the essence of contract of affreightment (charter) and the main indicators characterizing its legal'nature:
mutuality, non-gratuitous nature, consensual nature are identified. The essence of this contract liesdn the fact
that the contract of affreightment (charter) is a variation of the contract of goods carriage, is different from the
contract of carriage and passenger carriage by features of subject. In Kazakhstan the contract. of
affreightment (charter) applies only on air and sea transport. The author also conducted comparative-legal
analysis of the legal norms governing the contract of affreightment (charter) and on this ground proposals di-
rected to improve the legislation are developed. Analysis of the theoretical problems of legal regulation of the
contract of affreightment (charter) allowed the author to draw conclusions of theoretical character essential
for the determination of the legal nature of the contract of affreightment (charter) highlighting its- distinctive
features of the motor vehicle rental agreement, a contract of carriage of passengers, goods by air and sea
transport.
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Introduction

The contract of affreightment (charter), which has a history of one and a half thousand years, has long
been applied in the sphere of transportation of goodsrand is one of the traditional civil law contracts. With
the adoption in 1999 of the Special Part of the «Civil Code of the Republic of Kazakhstan, the naimed
agreement is applied in the sphere of transportation of goods and passengers by sea and air transport.

According to Article 691 of the Civil Code of the Republic of Kazakhstan, under contract of
affreightment (charter), one party (charter‘provider) undertakes to provide another party (freighter) for a fee
with all or part of one or several vehicles for one or more flights (voyages) to transport passengers, baggage
and goods [1].

By the legal nature the contract of affreightment (charter) is characterized as a mutual, non-gratuitous,
consensual agreement.

Methods and Materials

When conducting research on the topic of this article, methods of comparative legal analysis of legal
norms enshrined in the regulatory legal acts of the Republic of Kazakhstan were applied. Also private and
scientific methods: descriptive, historical, logical, comparative legal, formal legal, method of system analysis
were used.

Results

Kazakhstani civil law applies the concept of «contract of affreightment» only in point of the contract for
the carriage of goods, passengers, and baggage by sea transport. In accordance with part 2 of Article 54 of
theaw of the Republic of Kazakhstan on merchant shipping, a contract for the carriage of goods by sea can
be concluded with the condition:

—providing for the carriage by sea of goods of the entire vessel, its part or certain ship facilities
(charter);

— without such a condition.

Sign of the first type of transportation: a certain part or all of the ship’s room is provided for the
placement of goods. Such a contract under the Law is called a charter, since it is issued by a charter. This
contract in practice is for the transport of bulk goods (timber, grain, oil, coal, etc.). The second type of
carriage of goods by sea is carried out by the usual contract for the carriage of goods, without the condition
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of providing the whole vessel, its part or certain ship facilities. Such an agreement is concluded by issuing a
bill of lading. Therefore, it can be called the contract of carriage of goods on the bill of lading.

Other forms of use of the vessel are the lease agreement of the vessel as a vehicle. However, in legal
literature there was no consensus on the legal nature of the contract of carriage of goods and contract of
affreightment. If some authors recognize these contracts as types of one contract (that is, contract of carriage)
[2; 419], then other authors argue about the legal nature of two separate contracts (that is, the contract of
carriage and the lease contract) [3; 19]. These points of view are considered to be correct, since the contract
for the carriage of goods on a bill of lading and contract of affreightment (charter) are independent contracts.
If the contract of carriage of goods under the bill of lading is a traditional type of contract of carriage, then,
in our opinion, the contract of affreightment (charter) is a special complex type of contract of carriage of
goods, which combines elements of the contract of affreightment and the contract of carriage.

In foreign national legislation, the contract of affreightment (charter) is regulated differently, for exam-
ple, in England there is no «statutory» legislation regulating the carriage by charter, therefore the owner’s
consent for the carriage of goods or the provision of a vessel for transportation is recognized as a contract of
affreightment. Thus, a charter contract is recognized as a contract of carriage. The doctrine and judicial
practice of the United States of America is not significantly different from English legislation. The
legislation of the Scandinavian countries considers the conclusion of the contract of carriage of goods with
the provision of all or part of the capacity of the vessel. Compared with the previous doctrines, the French
legislation distinguishes between a contract of carriage and a contract of affreightment, regarding the latter as
a special type of contract that is neither a contract of carriage nor a contract of-hire [4; 103].

There are other features in the legislation of some countries: they stipulate that if the goods are
transported on a tramp vessel, then the legal relations between the participants' of the sea transportation can
be regulated by two contracts — the contract of affreightment and the goods transportation agreement. In this
case, the relationship of the charter provider (shipowner) and the freighter are governed by the contract of
affreightment (charter), and the relationship of the carrier with the recipient of goods are the terms of the
contract of carriage by sea, which are provided for in the bill of lading [5; 17].

Discussion

In the scientific literature, civil scientists. agree that the contract of affreightment (charter) is a
consensual agreement. In particular, the Kazakhstan civil scientist G.I. Tuleugaliyev underlined: «Charter is
a consensual version of the contract of carriage. The charter does not characterize the receipt of goods for
transportation, this action is issued by a'bill of lading or invoice. The charter and the contract of carriage of
goods are combined by the goal to which the parties are striving is the delivery of goods to the stipulated
pointy» [6; 193].

The parties of the contract are the charter provider and freighter. A charter provider is a person who,
for a fee, transfers the entire'capacity or part of the capacity of one or several vehicles to one or more flights
and carries passengers, baggage and goods. The freighter can be both the owner of the vessel, and another
person operating it on/his own behalf (shipowner). A charter provider is a person who pays freight for using
the entire capacity or part of his capacity of one or several vehicles for one or several flights for the carriage
of passengers, baggage and goods.

The contract of affreightment (charter) defines the conditions of carriage: the charter provider under-
takes to transport passengers, baggage and goods by providing all or part of the capacity of one or several
vehicles for oner more flights, the freighter is obliged to pay the fee. These conditions are issued by a bill
of lading. The charter is different from the contract of carriage of goods and the contract of carriage of pas-
sengers, baggage in its subject. In the contract of affreightment (charter), the goods are transported by
placing in the entire vessel or in part of it, and under the contract for the carriage of goods; the carrier places
the goods on the transport at his own discretion. « When chartering, the carrier (charter provider) does not
accept from the sender a certain number of goods items for carriage and does not undertake to provide the
passenger with a definite place in the vehicle according to the last ticket purchased. The subject of the
carrier’s (freighter’s) obligation during chartering is to provide all or part of the vehicle’s capacity for one or
more flights» [2; 419].

The Contract of affreightment (charter) must be distinguished from the manned motor vehicle rental
contract (Article 585 of the Civil Code of the Republic of Kazakhstan) and the lease agreement of the vehicle
without the crew (Article 594—1 of the Civil Code of the Republic of Kazakhstan). Concerning this problem
in legal literature there are opposing opinions. For example, according to G.I. Tuleugaliyev, in the contract of
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affreightment (charter), the goods owner does not pay the rent for the use of the vessel, but the payment for
transportation for the entire vessel provided to him, or part of it, or for certain ship facilities [6; 193].

V.A. Kosovskaya argues that the charter is a combination of the clements of the contract of
affreightment and the contract for the carriage of goods by sea. On the basis of this, the author came to the
conclusion that the existence of a rental relationship makes it possible to recognize a contract of
affreightment (charter) as a type of lease agreement [3; 16]. The same opinion, but only regarding the air
charter, is held by A.Yu. Pidzhakov and O.1. Aksamentov. According to the authors, if the transport legisla-
tion considers the obligation of the freighter to provide one or more aircrafts for transportation, then there is
an aircraft lease agreement? [7]. S.Yu. Morozov refutes this opinion and argues that the charter agreement is
a transportation agreement and cannot be considered as a lease agreement. Further he notes that under the
lease agreement, the owner undertakes to provide the renter of the property for a fee for temporary posses-
sion or use or for temporary use. The charter provider in no way acquires the right of ownership or use of the
vessel [8; 219].

Ye.V. Vavilin argues that given the logic of the structural arrangement of the norms in considered in the
Civil Code of the Russian Federation, the contract of affreightment (charter) should be uniquely attributed to
a special form of transportation and distinguish it from the contract of affreightment for a time [9; 20].

The same opinion is shared by A.G. Kalpin and pointed out the specifics of the charteras a type of con-
tract for the carriage of goods by sea [10; 24].

According to T.Yu. Tihenko: «The contract of affreightment can be attributed to the contract of carriage
on the following grounds: in both cases, one of the parties to the legal relationship is the transport organiza-
tion (carrier, freighter is either the shipowner or the owner of vessel); legal relations are formed about the
operation of the vessel; the subject of them is the activity of providing services for the transportation of
goods (carrier, charter provider transport the goods and deliver them to its destination); the economic goal
of one and another is the movement of goods by sea from one port to another. In both contracts, there is a
third party — the recipient. The recipient does not participate in the conclusion of the contract of carriage,
but acquires certain rights under this contracty» [4; 107].

The delimitation of the contract of affreightment:(charter) and the vehicle lease agreement is further
complicated by the fact that transport legislation mixes these agreements and goes beyond their legal regula-
tion in the Civil Code of the Republic of Kazakhstan. For example, in the Law of the Republic of Kazakhstan
on merchant shipping, a charter agreement is regulated as a type of contract for the sea carriage of passen-
gers, baggage, goods, in which the sender'is provided with the whole ship, its part or certain ship facilities
(clause 59 Article 1), at the same time the Law provides two types of charter agreement: contract of
affreightment by vessel with a crew for a period of time (time charter) and contract of affreightment by ves-
sel with a crewless (bareboat charter), which are a type of rental vehicle.

On air transport, the freight of airplane is charged in accordance with the contract of affreightment
(charter). The Law of the Republic of Kazakhstan on the use of the airspace of the Republic of Kazakhstan
and aviation activities specifically states: «A contract of affreightment (charter) is a contract of carriage
(freight) under which the owner (charter provider) is obliged to provide the renter (freighter) with the entire
capacity or part of the capacity of one aircraft (or several vessels) for payment for temporary possession
and use on one.or several flights for the carriage of passengers, baggage, goods, mail or other purposes
and to provide ‘management services on their own forces and its technical operation» (paragraph 1
of Article 53—1) [11]. Therefore, it is necessary to distinguish between the motor vehicle rental agreement
and. the contractiof affreightment (charter). These contracts are separate types of civil contracts and differ in
the subject matter of the contract. The subject of the motor vehicle rental agreement is the provision of cer-
tain property (vehicle) for temporary possession and use of the tenant. The subject of the contract of
affreightment (charter), as in the contract of carriage, is the delivery of passengers, goods and baggage to the
destination.

According to the contract of affreightment (charter), unlike the motor vehicle rental agreement, the ve-
hicle is not transferred to the charter provider; he is given only the vehicle's full capacity or part of it for
transportation. Thus, a space for passengers, goods and baggage in the premises of the vehicle is reserved for
the freighter.

In contrast to the motor vehicle rental agreement under a contract of affreightment, the charter provider
does not provide the freighter with vehicle management and technical maintenance services. Since the man-
agement of the vehicle and its technical operation is the responsibility of the carrier for the delivery of passen-
gers, goods, baggage to the destination. Thus, the duty of the charter provider to provide the freighter with all or
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part of the capacity of the vehicle for the carriage of goods, passengers, baggage is a qualifying feature of the
contract of affreightment (charter), allowing it to be distinguished as a separate type of contract of carriage.

Contract of affreightment (charter) applies only to air and sea transport. The analysis of the norms of
the Civil Code of the Republic of Kazakhstan and transport legislation showed a discrepancy and ambiguity
in the legal regulation of the charter agreement. Such ambiguities lead to the emergence of certain difficulties
in the law enforcement practice of the provision of transport services, create obstacles in the implementation
of the legislation. For example, enshrined in Article 691 of the Civil Code of the Republic of Kazakhstan
definition of the concept of contract of affreightment (charter) in the Law of the Republic of Kazakhstan on
merchant shipping is not repeated exactly. In sub-section 59 of Article 1 of the Law, the following definition
is given: «Charter is a type of contract for the carriage of passengers, baggage, and goods by sea, in which
the sender is provided with the whole vessel, its part or certain ship facilities». Thus, the legislator recogniz-
es the contract of charter as a kind of contract of carriage. However, in contrast to the provisions
of Article 691 of the Civil Code of the Republic of Kazakhstan, the term «freightage» is not used and the
carrier is not referred to as «charter provider» [12; 89].

In accordance with part 2 of Article 54 of the Law of the Republic of Kazakhstan on merchant shipping,
a contract for the carriage of goods by sea may be concluded with the provision for the carriage of goods by
sea for the entire vessel, its part or certain ship facilities (charter), and without such a condition. Consequent-
ly, Kazakhstani legislation on sea transport does not recognize the independence of the charter contract, indi-
cating two types of contract of carriage by sea: the carriage of goods by bill of lading-and by charter. Thus,
we can assume that the concept of a charter contract, statutory in the Civil Code of the Republic of Kazakh-
stan, has lost its essence in the legislation on marine transport.

The Law of the Republic of Kazakhstan on merchant shipping, apart from the charter agreement, con-
siders time charter and bareboat charter, which are a type of motor vehicle rental agreement. According to
the time charter contract, the vessel with the crew is provided for use for a fixed period of time (clause 47,
article 1), and under the contract of bareboat charter, a vessel or several vessels not equipped with and not
manned are provided for possession and use for a specified period (sub-section 4, Article 1).

Unlike the norms of the Civil Code of the Republic. of Kazakhstan and the Law of the Republic of Ka-
zakhstan on merchant shipping, the Law of the Republic of Kazakhstan «On the airspace management of the
Republic of Kazakhstan and aviation activities» contract of affreightment (charter) specifies the rental
agreement (freight) of aircraft with the crew and the parties are called the landlord (charter provider) and
tenant (freighter) (sub-section 42, Article 1).

Conclusions

The analysis of the theoretical problems of the legal regulation of the contract of affreightment (charter)
carried out by the author allows the following conclusions:

1. Contract of affreightment (charter) is a contract of carriage, different from the contract of carriage of
goods and a passenger by the particulars of the object: the duty of charter provider to provide all or part of
the vehicle’s capacity means theplacement of goods in transport.

2. The contract of affreightment (charter) is different from the motor vehicle rental agreement. Under
the contract of affreightment (charter), the freighter is not entitled by right of possession or use the transport.

3. If an agreement is made for the provision of a tenant (freighter) for the entire capacity or part of the
vehicle capacity with the crew for temporary possession and use for one or more flights (voyages) for trans-
portation, then this motor vehicle rental agreement.
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¥ K. Kymaposa

Ka3zakcran Pecnny0imkacbIHbIH 3aHHAMACHI 00 bIHIIA JKAJIAAY
(4apTep) IAPTHIHBIH YFHIMbI MeH KYKbIKTBHIK TA0MEATHI

Makanaza keme xannay (4aprep) WAPThIH KYKBIKTBIK PETTEY, OHbIH TachIMajlidy HMIAPThIMEH apaKaTbIHACHI
Typajbl TEOPETHUKAIBIK MOCeJeIepre oHe OHBIH TYpJepiHe Taniay Kypri3iigi. ABTOPMEH KeMe jKajaay
(gaprep) MWAPTHIHBIH MOHICI TYpasbl FAIBIM-LMBHINCTTEPAIH FAUIBIMI KO3KapacTaphl TajaHabl )KOHE OHBIH
KYKBIKTBIK TaOWFATBIH CHIATTANTHIH HETI3ri Oenrinepi aWKBIHIAINBL ©3apa, OTeyli, KOHCEHCYalIbIK.
ATaJMBIII MApTTHIH MSHICI COJ, KeMe kanaay (dapTep) MIapThL TaChIMANAAy INapTHIHBIH Oip TYpi OGobIm
TaOBUIA/IBI, JKYKTI JKOHE JKOJIAYIIBIHEI TackIMaliay IIapTHIHAH. [ToHI OOHMbIHMIA epekmreneHeni. Kasakcranna
KeMe Jkaiuyay (4apTep) IIapThl TEK KaHa oye JKOHE TEHI3 KeJiKTepiMeH TachMallay calajapblHla
KonnaHblIanel. CoHail-ak aBTOPMEH KeMe jkanjgay (4apIep) LIapTbH PeTTeHTIH KYKBIKTHIK HOpMalapra
CaIBICTBIPMANIBI-KYKBIKTBIK TajJaay KYpri3iiil, COHBIH HETi3iHAe 3aHHAMaHbI JKETiaipyre OarbITTanFaH
ycbiHbIcTap A3ipieHi. Keme kangay (uapTep) mapThiH KYKbIKTBIK PETTEYIiH TEOPETHKAIBIK Macelenepine
JKYPri3UIreH Tajjay aBTOpFa KeMe »Kaniay (JapTep) IIAPTHIHBIH KYKBIKTHIK TAOWFATHIH AHBIKTAY YINiH
MaHbI3/(bl TCOPETHUKAJBIK CHUIATTAFbl KOPBITHIHABLIAP JKacayFa MYMKIHIIK Oepill, aTaJMblll MIAPTThI KOJiK
KYpalJapblH JKalaay [IapThIHaH, JKONaylIbIIap MEH XYKTEp/i oye, TeHi3 KoJiriMeH TachiMaljay LapThiHAH
KBIpATaTHIH Oelrinepin Gein KepceTei.

Kinm ce30ep: kemiKkTik MiHIETTEMENEP, KOMIKTIK MIHISTTeMeNIepAiH KYKBIKTBIK TaOHFAaThl, KOIIKTIK mIapTTap,
KOJIKTIK KbI3MET KOPCETYJIep, a3aMaTThIK KYKbIK.

VYV .K. Kymaposa

IonsiTe M IpaBOBasi NpUpoaAAa A0roBopa ppaxroBanus (4aprepa)
no 3aKoHoaarebcTBy Pecnyoimknu Ka3zaxcran

B crarbe mpoBeneH aHaIN3 TEOPETHYECKUX HPOOJIEM IPABOBOTO PErYJIMPOBAHMHM JOTOBOpA (hpaxTOBaHUS
(vaprepa); 0 ero COOTHOLICHUH C AOTOBOPOM NEPEBO3KH M €ro BUaX. ABTOPOM H3Y4YEHbI HAyUHbIC B3IJISbI
YHCHBIX-IIMBHJINCTOB O CYIIHOCTH JOroBOpa ()paxToBaHWs (YapTepa) M BBISBICHBI OCHOBHBIC IPH3HAKH,
XapaKTepU3yIollue €ro IpaBOBYIO IMPHUPOIY: B3aUMHOCTb, BO3ME3THOCTh, KOHCEHCYabHOCTH. CyYIIHOCTH
HACTOSIIIETO JIOTOBOPA 3aKII0YAeTCsl B TOM, YTO JJOTOBOP ()paxTOBaHMs (JapTepa) sSBISCTCS Pa3HOBUIHOCTHIO
JIOrOBOpa MEPEBO3KHHU, OTIIMIAETCS OT JIOTOBOPA IIEPEBO3KH IPy3a U MaccaXupa 0COOSHHOCTSIMH IpeMeTa. B
Kazaxcrane norosop ¢paxroBanus (daprepa) NpUMeEHSEeTCS TOJIHKO Ha BO3MYIIHOM U MOPCKOM TpPaHCIIOPTE.
Taxoke aBTOPOM MPOBENCH CPaBHHUTEIHLHO-TIIPABOBOM aHANINM3 MPABOBBIX HOPM, PETYIHPYIOMHUX OTOBOP
¢paxToBaHus (dapTepa) W Ha OSTOM OCHOBAaHHM pa3pabOTaHbl MPEJIOKEHHS, HAMpaBICHHbIE Ha
COBEpIICHCTBOBAHME 3aKOHOJATEIbCTBA. AHAIN3 TEOPETHYECKHX MPOOIeM IPaBOBOTO PEryIMPOBaHUS
Jorosopa ¢paxToBaHus (YapTepa) MO3BOJIMI aBTOPY CAENaTh BBIBOBI TEOPETHUECKOTO XapaKTepa, HMEIOIINe
BaXHOE 3HAYCHHUE JUIS ONpEASNCHHUs MPaBOBOW MPHUPOJbI JOroBopa (paxToBaHHs (YapTepa), BHIACIHB €ro
OTJINYUTENBHBIE YePTHl OT JOTOBOPA apeH/bl TPAHCIIOPTHOTO CPEICTBA, JOTOBOPA MEPEBO3KH MACCAKHPOB,
TPYy30B BO3YIIHBIM 1 MOPCKHM TPAHCIIOPTOM.

Kntouegvie cnosa: poroBop (GpaxToBaHHs, dYapTep, IOroBop mnepeBo3kd, PecrmyOmuka Kasaxcran,
TPAHCIOPTHOE 3aKOHOJATENILCTBO, IPAKIAHCKOE 3aKOHOJATENIBCTBO.
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