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Concept of a criminal offence and crime: comparative legal analysis

Problems connected with the classification of criminal acts have always represented significant interest for
the legislator and law enforcer of every modern state. In article analyzed the newly adopted criminal legisla-
tion of the Republic of Kazakhstan, as well as issues occured in the application of criminal law about liability
for criminal delinquency. On the basis of criminal legislation’s analysis of Austria, England, Belgium, Hol-
land, Spain, Switzerland, France and other foreign countries, the issues connected with such relatively new
concepts as criminal delinquency and offences are considered. Their comparative-legal analysis is conducted.
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During the years of independence Kazakhstan has already become a legal society, where'the supremacy
of law is enhanced every day, and democracy has gained irreversible character.

In these circumstances, a significant step in the criminal-legal policy of the/country towards the for-
mation of legal state was the adoption of the new Criminal code of the Republic of Kazakhstan in 2014,
which entered into force on 1 January 2015.

Criminal acts in the new Code have been stipulated as criminal offences. This is due to the fact that tak-
ing into account the international experience was enacted a two-tier system of criminal acts, consisting of
crime and criminal offence, united by a common concept of the criminal infractions as defined in art.10 of
the Criminal Code of the Republic of Kazakhstan:

«1. Criminal infractions shall be divided into crimes and criminal offences depending on the level of
social danger and penalty.

2. A crime shall be recognized as committed guilty socially dangerous action

(action or omission), prohibited by this Code under threatening punishment in the form of a fine, cor-
rectional labour, restrictions of freedom, imprisonment or the death penalty.

3. Criminal offence shall be recognized 'as committed guilty action (action or omission), not presenting
a great social danger, infliction insignificant damage or threatens to cause harm to the person, organization,
society or the state, for commission of which is provided a penalty in the form of a fine, correctional labour
community service, arrest.

4. Action or omission shall not be a criminal infraction, although formally containing the signs of any
action, provided by the Special Part of this Code, but by virtue of insignificance not representing social dan-
ger.y [1; 11].

The doctrine about criminal-act is one of the main branches of the science of criminal law. The views,
ideas and concepts by which is guided the legislator when establishing prohibitions, that is, by creating a
model of the «crime», runs through the entire criminal law. On the basis of the substantial unity of these
norms, it is necessary to analyze and evaluate science-based predictions about effectiveness of their applica-
tion, each time guided by considerations of validity and reasonability. In our country criminal law is a mech-
anism of legal regulation. By influencing to the behavior of citizens, to the activities of state bodies and pub-
lic organizations through the mechanism of legal regulation, the state provides the decision of actual prob-
lems in fighting against crime and its manifestations.

Among the works specially devoted to the topic «concept of crime» is a monograph by N.D. Durmanov
[2].'A.A. Piontkovsky paid great attention to the definition of the crime in a criminal law [3]. Indicated prob-
lem in the criminal literature has previously been examined in characterizing the various institutions of crim-
inal law (G.Z. Anashkin, A.A. Gertsenzon, L.I. Karpets, M.P. Karpushin, C.G. Kelina, M.I. Kovalev, G.L.
Krieger, N.F. Kuznetsova), or in the analysis of certain categories of crimes (Z.0. Ashitov, B.C. Beisenov,
V.C. Prokhorov, P.A. Fefelov, M.I. Yakubovich, et al.) and only recently acquired an independent character
(N.I. Zagorodnikov, P.C. Kardaev, V.P. Korobov, L.N. Krivochenko, A.l. Martsev, A.V. Naumov, A.B.
Sakharov, et al.).

Deep and thorough study of this problem in Kazakhstan scrutinized a doctor of law, professor
E.A. Ongarbayev. On this topic he defended his doctoral thesis «Theoretical problems of classification of
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crimes by Criminal law of RK». The author comprehensively explored the concept of «crime», theoretical
bases of classification of crime, specific categories of crime and their importance in criminal, criminal execu-
tive and criminal procedural law, which are directly reflected in his monograph «Classification of crime and
its legal value» [4].

The concept of criminal acts play central, pivotal role in any legal system. So, national criminal law is a
part of international criminal law, therefore we try to conduct a comparative analysis of the notion of crimi-
nal offense under the criminal laws of such foreign countries as Germany, Spain, Switzerland, France, Aus-
tria and Turkey. Comparative analysis is an important tool in the study of the priorities, trends and perspec-
tives of different models of legislation and «... doesn’t only have a cognitive interest, but also facilitates en-
hancement ... of the criminal law ...» [5; 60].

In this regard, it should be noted that the idea of separation of crime and offence is carried out.in the
legislation of many countries, such as Austria, England, Belgium, Holland, Spain, the Republic of Latvia,
Republic of Lithuania, Switzerland, Germany, France, and is being actively discussed in Russia, Ukraine,
and other countries. In some countries, the category of «offence» is allocated within the limits of criminal
law (legislation), and in other countries — in the separate normative acts. In some countries accepted special
legislative acts about offences. This, for example, the laws: Republic of Serbia «About offences» (2007),
Republic of Slovenia «About offences» (2002), Republic of Croatia «About offences against public order
and peace» (1990), Czech Republic «About offences» (1990). In general we can/state an increase in the
number of countries on the current stages, which have included the category of «offence» to their legislation.

As it is known, the classification of the criminal act originated in the French criminal law and accepted
in most countries belonging to the continental legal family. Criminal code 1810 (Imperial Penal Code) con-
solidated trinomial type of the criminal act: crime — délit — contravention. The trinomial type of the criminal
act was reflected in the German Criminal code of 1871, dividing all the criminal acts depending on their se-
verity into three groups: a crime (Verbrechen), an offense (Vergehen) and violation (Ubertretung). The tri-
nomial type of the criminal act determined the form of punishment for the committing specific criminal acts:
crimes punished by death penalty or convict prison, offenses — by prison, and violations were punished with
a short-term arrest or a fine.

Criminal Code of France does not contain the concept of a criminal act, but only confirms existing un-
der French law the classification of offences, introducing a new criterion of their differentiating — the gravi-
ty of the offence [6; 49].

So, with the opening of the institutesincluded in the First book (General provisions), the terms «crime,
offense» are often used. The Second book is called: «About crimes and offences against the person», the
Third book «About the property crimes and offenses», the Fourth book — «About crimes and offenses
against the nation, the state and public peace», the Fifth book — «Other crimes and offenses», et al. For ex-
ample, article 113-7. — French Criminal law applies to any crime, as well as to any offense to be punished
by imprisonment, committed by a French citizen or a foreigner outside the territory of the Republic, if the
victim had French citizenship at the time of committing criminal acts [6; 73, 74].

In the chapter «Preliminary order» was fixed the division of criminal acts according to the punitive
measure into violations, offenses and crimes. A violation was an act, which was punished by the police ac-
cording to the law. The offence was considered to be a criminal act involving corrective punishment. And,
finally, the crime was admitted as a criminal offence that assumes a painful or shameful punishment [7; 94].
Thus, the crime was recognized as the act prohibited by the criminal law under the threat of punishment.

The process of criminal law reform carried out in Germany in 1974—1975 replaced trinomial type of the
criminal act by binomial: a crime (Verbrechen) and an offense (Vergehen) that is conserved in the criminal
law of Germany up to date.

The Chapter II of the General part of the criminal code of Germany is called «Explanation of termsy.
In §12 of this chapter is contained a truly formal concept of crime and offence. There are emphasized two
types of criminal acts: the crime and offence.

(1) Crimes are wrongful acts for committing of which the minimum punishment is imprisonment for a
term of one year or more.

(2) Offences are wrongful acts for committing of which the minimum punishment is imprisonment for a
shorter term or a fine [8; 125].

In the Criminal Code of Germany, Austria and Switzerland is accepted the binomial categorization of
criminal acts: crime and offence. The Austrian Criminal code as well as German contains a formal definition
of criminal act. The Austrian Criminal Code accepted binomial categorization of criminal acts: the crime and
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offence 11. It is based on one criterion — the size of the punishment. On the basis of § 17 of the Austrian
Criminal code crimes are deliberate criminal acts which are punishable by life imprisonment or imprison-
ment for a term exceeding three years. All other criminal acts, including committed by negligence, are of-
fences. Precisely, offences take the majority part of criminal acts, under the criminal code of Austria.

The concept of «violation» (Ubertreten), which is met in the literature and in judicial practice, is not le-
gal, because it is an administrative offense [9; 91].

According to the article 9 of the Criminal Code of Switzerland socially dangerous acts are divided into
two types:

The crime is considered to be a criminal act punished by convict prison. Offence — is a criminal act
punishable with jail as the most serious type of punishment [10; 75].

The Criminal Code of Spain contains a formal definition of criminal act, according to which crimes or
offences are punishable by law acts or omissions committed with intent or by accident (article.10 CC) [11; 48].

In Turkish criminal code there is no concept of crime, «according to the legislative gradation, all crimi-
nal acts are divided into crimes and offences. The crimes are considered in the Second, and offences —
in the Third book of the Code. Under the criminal law of many countries, most of the offences relate to ad-
ministrative offences, however, the Turkish criminal law doctrine is based on the assumption that crimes are
classified according to the type of punishment considered by law. In such circumstances, it can be stated that
the offences in the Code are classified into three groups: the first includes heavy imprisonment and heavy
monetary penalty, the second — imprisonment and monetary penalty and the third easy imprisonment and
easy monetary penalty» [12; 24, 25].

The effectiveness of the institute of criminal offense is confirmed by international practice. Moreover, it
is recognized by many foreign and soviet criminologists.

An enactment of the institute of criminal offences to our legislation allows for a wider use of the princi-
ple of criminal policy, directed to the saving of criminal repression.

Criminal offence is a special kind of criminal delinquency; well-known for foreign criminal law, distin-
guished from administrative offences, as well as from the‘actual crimes.

The study of crime problems under the category of «Criminal offence» allows to say that the use of
simplified procedure during the investigation or consideration of criminal cases in the court, has a positive
effect on the entire judicial system, in particular, it permits to make a fair decision, to reduce the volume of
investigation or consideration of criminal cases, which positively affects on the quality of investigation or
consideration of the case. The positive experience of several foreign countries confirms the effectiveness of
simplified procedure.
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C.M. CapribekoBa

KbLIMBICTBIK Tepic KbLIBIK K9HE KbIJIMbBIC TYCIHIri:
CAJIBICTBIPMAJIBI-KYKBIKTBIK TaJ1ay

KBIUIMBICTBIK opekeTTepai KiKTeyre OaiJIaHBICTBI Mocesenep SpKallaH Ja Ka3ipri Ke3 KeJreH MEeMIICKETTiH
3aH LIBIFApYIIbl )KOHE KYKBIK KOJJIAHYLIbl OPraHAapbl YIUiH eneylli KbI3bIFYIIBUIBIK TyAbIpaibl. Makanazna
Kasakcran PecnyOniKachIHbIH XKaHataH KaObUIIAHFaH KbUIMBICTBIK 3aHAAphl TAJIaHBbII, KbUIMBICTBIK KYKBIK
Oy3yIIBUIBIK YIIiH jKayamKepUIUTiK Typaibl KbIMBICTBIK-KYKBIKTBIK HOpMaIapasl KONAaHy Taxipubecinmeri
cypakrap 3eprrenreH. ABctpusi, Auraud, bensrus, lomnannus, Ucnanus, LlBeitnapus, @panus, congai-ax
0acka ma IeT eniepAiH KBUIMBICTBHIK 3aHAApbIH TaIAay HETi3iHIe KBUIMBICTBIK KYKBIK OY3YIIBIIBIK XKQHE
Tepic KbUIBIK CHSKTHI JKaHA YFBIMJIapMEH OaiJIaHBICTBI Macelesiep KapacThIPBUIBII, OJapFa CalbICTHIPMAIIbI-
KYKBIKTBIK TaJIJay XKYpri3iireH.

Kinm ce30ep: KbUIMBIC, KBUIMBICTBIK TEpiC KbUIBIK, KBUIMBICTHIK KYKBIKOY3YIIBLIBIK, KOFaMJBIK Kayill,
KBUIMBICTBIK, KOJIEKC.

C.M. CapribekoBa

IloHsiTHE YrOJI0BHOTO MPOCTYNKA U NMPeCTYIICHUSA:
CPaBHHUTEILHO-TIPABOBOI aHAJIM3

IIpoGnemsl, cBs3aHHBIE C KJIACCH(UKANMed MPECTYNHBIX ASSHUH, BCErJa NPEACTABIUIA 3HAYHTEIBHBIN
UHTEpEC IJIs 3aKOHOJATelIs ¥ IPaBOIIPUMEHHTENSI II0O0ro COBPEMEHHOI0 rocyaapcTBa. B craThe mpoaHanu-
3UpOBaHO BHOBb NIPUHATOE YrOJIOBHOE 3aKOHOAaTeNbCTBO Pecrrybankn KasaxcraH, a Takke H3ydeHBI BOIPO-
CBI, BO3HHUKIINE B NPAKTHKE MPHUMEHEHMS YTOJOBHO-NMPABOBBIX HOPM 00 OTBETCTBEHHOCTH 33 YTOJIOBHBIE
npaBoHapymieHus. Ha ocHoBe ananmmM3a YrojloBHOTO 3aKOHOAATENbCTBa ABCTpuM, AHIINM, benbrum,
Tomnangun, Vcnanun, [Beiinapun, ®pannum, a Takoke APYTrUX 3apyOeKHBIX CTPAH PACCMOTPEHBI BOIIPOCHL,
CBSI3aHHBIC C TAKMMU OTHOCHUTEJIBHO HOBBIMU IOHATHAMU, KaK YIOJIOBHBIC IIPAaBOHAPYILEHUS U IPOCTYIIKY,
JIaH MX CPaBHUTEJIFHO-IIPABOBOI aHAIH3.

Knrouegvie cnosa: YrojioBHOE€ MNPECTYIUICHHUEC, yFOHOBHBIﬁ MPOCTYIIOK, YI'OJIOBHOC IIpAaBOHApYLICHUEC,
OGLL[eCTBeHHaSI OINIaCHOCTbD, yFOHOBHbIﬁ KOICKC.
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