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About the question of the legal entities responsibility for committing a genocide

This article examines the issue of establishing binary liability for genocide both within the scope of the 1948
UN Convention and the criminal legislation of the countries that signed it. In this regard, the authors empha-
size that the presence of a corpus delicti and criminal responsibility for legal organizations is based in part on
a subject that is one of its components as well as individuals. To ascertain the issue’s relevance;.a provision
was also drafted stating that it must be resolved and referencing the 1985 UN Guidelines on developing a sys-
tem for crime prevention and criminal justice of a new international economic order and existing international
treaties of a universal and regional nature. In conclusion, the authors emphasize that filling the noted gap
serves as a counteraction to the preconditions for genocide commission and, therefore, it should be a part of
the Convention’s duties to its members.

Keywords: convention, genocide, responsibility, legal entities, obligations, individuals,. international treaties,
states-parties, national legislation, criminal justice.

Introduction

Genocide as an international crime includes the subject as one of its constituent aspects. According to
Acrticle IV Special UN Convention on the Prevention and Punishment of the Crime of Genocide of December
9, 1948: “The Contracting Parties undertake to enact, in-accordance with its respective Constitutions, the
necessary legislation to give effect to the provisions of the present Convention, and, in particular, to provide
effective penalties for persons guilty of genocide or any:of the other acts enumerated in article IIT” [1; 781]
(the actions to which Article 11l alludes as forms of participation in genocide include actions that form the
objective aspect of this socially dangerous:crime is as follows: killing or inflicting substantial physical or
mental suffering on members of a particular ethnic or religious group is one definition of genocide; measures
taken to prevent the birth of children/among a group of people that are meant to lead to their entire or partial
annihilation; forcible transfer of children between human groups) [1; 779].

Article 1V of the Convention does not seek to define the aforementioned traits, as can be observed from
its content. The article refers to.individuals who are punishable for genocide and its truncated compositions,
while implying by them-only-individuals, highlighting their general special characteristics due to their posi-
tion in society or the state.

In this regard; we should consider the subject — the genocide committed by a single person of his own
free will or is directly.involved in its commission, regardless of social status. S. Kifer, using the example of
from January 1, 1994, to December 31, 1994, an analysis of acts of Rwandan residents are held responsible
for genocide and other comparable acts perpetrated on the territory of neighboring states, argues that this
crime is. “practically committed collectively” on Rwandan territory [2; 45], and its participants usually “do
not associate themselves and as personally responsible for its commission” [2; 45]. Accordingly, he substan-
tiates and proves the position that each of the participants in acts of genocide must bear individual responsi-
bility for this socially dangerous act, “committed collectively” (i.e., by the state or a legal entity, or a group
of individuals), regardless of its actual role in the commission of this socially hazardous act [2; 45]. These
statements suggest the idea that in the aspect of analyzing the criminal liability of individuals for the commit-
ted genocide, without mentioning it, the requirement to implement national legislation in states that have
signed the 1948 Convention is unavoidable, as such, the institution of legal entities, i.e., the possibility of
establishing double liability for this crime. “This seems both desirable and possible, since not only the state
or government, but also some group of persons, public organization, party or social movement can commit
crimes against the peace and security of mankind; such organizations can be, and often are, legal entities” [3;
106].
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Meanwhile, other scholars who support the introduction of corporate criminal responsibility in legisla-
tion emphasize that the harm caused by a legal entity’s activities significantly exceeds the harm caused by an
individual [4; 6-9]. This approach is currently enshrined only in the criminal codes of a small number of
states, e.g., in Article 90 (Genocide) of Denmark’s Penal Code. Part 2 of this article states that these acts
(murdering, torturing and injuring members of a national, ethnic, racial or religious group or a group resist-
ing the occupation regime) are prohibited as is forcibly preventing childbearing in the group or forcibly re-
moving children from the group [5; 96].

International criminal law’s characteristics and mechanisms for executing the Convention’s Article VI’s
liability rules make it necessary for the foundation of such an institution, according to M.L. Prokhorova and
M.G. Gigineishvili [6; 4]. In this regard, Article 168 of the current Criminal Code of the Republic of Ka-
zakhstan dated July 3, 2014 (as well as Article 160 of the Criminal Code in the old, abolished version) clear-
ly defines the three mandatory features that the subject of a crime must have: It can be any natural and sane
individual who has reached the age of sixteen [7]. Thus, this provision of national criminal law'exempts legal
entities from criminal liability if they do not qualify as subjects of a crime, as specified.in the preceding arti-
cle. No mention of genocide can be found in the same section of Kazakhstan’s Criminal Code as the other
crimes. “According to the convention norms, the perpetrators of genocide are subjectto punishment regard-
less of whether they are members of the government, officials or private individuals”[8; 271], i.e., persons
holding positions in the state, civil, military services or law enforcement agencies of the Republic of Ka-
zakhstan or not occupying them at all. According to E.D. Pankratova, “the official position of a person can
be used by the court to individualize punishment when considering specific cases” [95 139].

Experimental

To achieve the stated goal and the tasks arising from it, the authors used modern scientific works of sci-
entists and specialists representing various legal schools, as well as.the norms of the current UN Convention
on Genocide, the Criminal Codes of Denmark and Kazakhstan. Based on a review of the information con-
tained within these resources and their application in practice, the conclusion regarding the necessity of es-
tablishing double accountability for genocide is substantiated. During the development of the topic, the au-
thors resorted to such methods as system analysis, ‘synthesis, formal-logical method, and comparative-legal
method. These are all examples of general scientific and .special methods of scientific knowledge.

Results and Discussion

Considering the aforementioned, the. 1948:UN Convention does not necessitate the formation of legal
entity responsibility for the commission of this crime or involvement in it. Article IV relates to those who
perpetrate genocide or any other crimes specified in Article 11l and are condemned, regardless of their rank
or position. However, the Convention distinguishes two types of criminal liability in Art. IV: Along with the
marked subject, the individual is alsoa subject of state crimes. The latter is defined as a “state agent”, a
“state representative”, “representing the government as an agent”, or an “actual agent acting without legal
authority” [10; 30]. Consequently, the states as parties to the Convention, through their own authorized per-
sons, can be held internationally criminally liable. However, to them as to legal entities in the face of trans-
national corporations, commercial banks, individual state and local bodies, business entities (enterprises) and
other functioning institutions created and registered by them in accordance with national legislation, the pro-
visions on liability.are still directly not applicable. One thing to remember is that a state subject to interna-
tional law that commits genocide or other crimes against humanity within the confines of international politi-
cal and legal culpability may be liable for different consequences. This is how the 1948 Convention “deals
with the state’s obligation”, according to some commentators referencing Bosnia and Herzegovina's case
against Serbia and Montenegro [11; 222]. Under Art. IX, it is explicitly stated: “disputes between contract-
ing parties concerning the interpretation, application or implementation of this Convention, including dis-
putes concerning the responsibility of a state for the commission of genocide or one of the other acts enu-
merated in Article 111, shall be submitted to the International Court of Justice at the request of any of the par-
ties to the dispute” [1; 782]. In other words, “the Convention obliges states to be responsible before the UN
Court for the commission of a crime and does not refuse to punish them” [11; 222]. When it comes to the
State’s responsibilities under Art. 1X, however, if it is provided for in the Convention, it must be expressed
unambiguously and plainly or, according to J. Quigley, “should be formulated in such a way as to establish
its civil liability” [11; 223], since “the provisions of the treaty on penalties cannot be directed against the
state because of its nature” [11; 223]. Only Great Britain, after years of efforts, managed to obtain from the
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UN an understandable wording condemning the genocide committed by the state [11; 224]. However, it was
also tied to the condition in The Convention’s Article IX [11; 224]. From all the above, it ultimately follows
that “much leaves much to be desired in the area under consideration in accordance with the norms of the
Convention” [12].

Another point of contention is the question of legal entities’ direct liability in the absence of formal
state participation. There are, perhaps, plenty of grounds for including them among the subjects of crimes in
general and, in particular, for committing acts of genocide. Here are just a few examples. American lawyer
Michael J. Kelly in his extensive analytical article entitled “Never Again?”” German Chemical Corporation
Complicity in the Kurdish Genocide” (2013) cites the following facts: On April 15, 1987, an Iraqi plane sup-
ported by Saddam Hussein’s regime air-dropped a chemical weapon containing poisonous gas on the Kurdi-
stan Democratic Party, headquartered in province of Dohuk Zewa Shkan close to Turkish border, and on the
Patriotic Union of Kurdistan, with its office locations near the village of Shergolu and Bergolu in the prov-
ince of Sulaimaniyah [13; 12]; mustard gas, VX, Sarin and Tabun together formed a lethal:.cocktail that
wiped out 5,000 Kurdish people in the city of Halabaj in one day only [13; 2]. Later;.complicity of several
German chemical corporations was established in the genocide. The same author, in his other work, also de-
voted to the subject of responsibility of legal entities for the commission of genocide, but in relation to the
population of Darfur (Sudan), proves the participation of China National Petroleum Corporation in the crime
[14; 320]. Another researcher, Robert J. McCartney, writes that the US has identified German companies,
such as Preussag AG from Hannover, Pilot Plant GmbH from Dryah, Pen Tsao Materia Medica Center Ltd.
from Hamburg and lhsan Barbouti International from Frankfurt as key corporate players assisting the Gadda-
fi regime in Libya to build a poison gas factory in Rabta, south of«Tripoli [15; 16] for pre-deliberately
planned actions.

In all noted cases, corporations (companies) did not suffer_(or were not attracted) to any type of liabil-
ity. On the contrary, the rights and privileges granted to them in the face of globalization’s accelerating pace
and the expansion of free trade have been enormous. Especially German entities have been at the forefront of
leveraging these advantages for big profits. Therefore, considering that Art. IV of the Convention, while it
still uses the term “punishment” to refer solely to persons, genocide may only be perpetrated against legal
organizations. It is obvious from the instances that crimes of genocide have occurred under Article 111 of the
Convention. Legal entities might be held accountable for their actions only because of the corpus delicti (and
the subject as one of its components). In this regard, first, it is necessary to bring up the “internal reserves” or
capabilities of the Convention itself. Member states can therefore use the procedure laid out in Article XVI
to revise the treaty. It states that “a demand for the revision of this Convention may be submitted at any time
by any of the contracting parties by communication addressed to the Secretary General” [1]. Thereafter, “the
General Assembly decides what action to take with respect to such a claim, if it considers it necessary to take
any action” [1]. The drafting and adoption of a new Protocol to the Convention on International Trade in En-
dangered Species (CITES) might be one of these processes. A convention annex like this can either be or not
be a part of the convention'as‘a whole. However, the nature of the Convention allows these measures to be
applied, provided that the States Parties agree.

A meeting of the UN"International Law Commission should be held to explore the topic in further
depth. Resolution 174 of the 174th Congress of the United Nations (1) of November 21, 1947, gives the
United Nations’ governing body, the General Assembly, the authority to review and reform international law
in those areas where practice, precedents, and doctrines already exist, and to recommend its findings to the
General Assembly, one of the United Nations’ most important and deliberative bodies. There are objective
reasons to.involve specialized non-governmental organizations involved in the process of international law
codification at an unofficial level in the solution of the issue under consideration. Among these, the Associa-
tion for International Law should be highlighted. The purpose of this institution is to study, clarify and de-
velop international law and relevant proposals. When preparing proposals, the experts of these structures will
certainly consider its own standards and norms of the UN, arguing for holding legal entities liable. Following
the 1985 Guiding Principles on crime prevention and criminal justice, it is necessary to build a new global
economic system. This paper discusses the obligations of legal entities. It is stated here: “States parties
should consider criminalizing not only persons acting on behalf of an institution, corporation or enterprise, or
exercising a managerial or executive function, but also the institution, corporation or enterprise itself, by
formulating appropriate measures preventing their possible criminal actions and punishment for them” [16;
34].
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To put it simply, it is conceivable to conclude that legal entities can be held responsible for their actions
under international law and universal legal system. In this sense, for the Genocide Convention of 1948 ex-
amples can serve, in particular, and current international treaties: the International Convention for the Sup-
pression of the Financing of Terrorism (New York, 9 December 1999); the UN Convention against Transna-
tional Organized Crime (New York, 15 November 2000) and the Council of Europe Criminal Law Conven-
tion on Corruption (Strasbourg, 27 January 1999).

The first instrument states: “Each state party shall ensure ... that legal persons liable under paragraph 1
are subject to effective, proportionate and dissuasive criminal, civil or administrative sanctions. Such sanc-
tions may include financial sanctions” [17]. According to the second document adopted in accordance with
55th session resolution 55/25 of the United Nations General Assembly, subject to the legal principles of the
state party and under Art. 5,6,8 and 23 the liability of legal persons must also be criminal, civil or administra-
tive. Criminal and non-criminal sanctions, including monetary ones, should have a deterrent effect on legal
entities [18]. The third regional document under Art. 18 asserts: “Each Party shall take such-egislative and
other measures as may be necessary to ensure that legal persons can be held liable in connection with the
commission of the criminal offenses of active bribery, trading in office and laundering money...” [19].

Other forms of culpability may still be imposed on guilty legal organizations, despite the. Convention.

International treaties are not limited to the creation of criminal culpability for legal entities, unlike the
Guiding Principles. They also provide, for example, sanctions that should be material in nature (in the form
of compensation for damages, fines, confiscation of property, compensation, interest, etc.). There are two
reasons for including legal entities in criminal prosecutions under the 1948 Convention: First, so that the
wording of the Convention can reflect this and second, in order to give specialized international criminal tri-
bunals the option to apply this legal procedure going forward. Such official recognition, according to A.G.
Kibalnik, will make it possible to consistently and effectively implement the tasks of not only international
criminal law [20; 40]. In the future, the establishment of dual responsibility for genocide may be enshrined
within the national jurisdictions of the states parties.

Conclusions

During the study of the United Nations Convention on Genocide, it was revealed that among the sub-
jects for committing genocide or complicity in it, legal entities should be provided directly without the for-
mal presence of the state. This means that the criminal code of almost every state party to the Convention
establishes the concepts of personal and guilty liability. A person’s ability to be held accountable and govern
his or her conduct is all that is required.for.the commencement of liability under the law.

Firstly, this position can be justified by the provision that, considering sufficient factual and legal
grounds, many transnational corporations and companies still avoid criminal liability within Art. 111 Conven-
tion. Secondly, there will be precedents set if and when this problem is resolved within UN frameworks, ad-
vocating for the objectivity of punitive sanctions against legal entities.

When considering punishment for genocide, it is suggested to apply not only criminal measures but also
material sanctions‘against legal-entities and to provide such legal procedures in the future by international
criminal tribunals specialized-in such cases.

The implementation of the proposal under consideration is possible, in particular, by revising the Con-
vention, which'is allowed by Art. XVI treaty or by a supplementary Protocol to the Convention, which might
have the same force as the Convention” core provisions if agreed to by all states parties. In the future, the
establishment of dual responsibility for genocide may be enshrined within the framework of national juris-
dictions.
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JK.M. Amamxkoinos, A K. Onubaesa, A.E. Pricanguesa

3anabI TYJFraJapAbIH T€HOUM/ KbIIIMBICHIH KACAFaHBIFbI
YLUIH sKayalKepLIiIiri Mmaceseci TypaJsl

Maxkana BYY¥-voiH 1948 xburrbl apHaiibl KOHBEHIHMSCH IIeTiHAE 1€, COHAal-aK KaThICYIIBI
MEMJICKETTEP/IIH KbUIMBICTBIK 3aHHAMaaphl MICHOEpiHIe e FeHOLMA KbUIMBICHIH KacaFaHbl YIIiH
KOCapJIaHFaH >KayanKepLIUTIKTi Oenriieyre KaTbICTBI MoceleHi 3eprreyre apHanrad. Ocwl opaiina
aBTOpJIap KBUIMBIC KYPAMBIHBIH JKOHE OHBIH 3JIEMEHTTEpiHiH Oipi OOJBIN caHANAThIH CYOBEKTUTIKTIH
0O0JTyBI TEK jkeKe TyJIFajiap YIIiH FaHa eMec, COHbIMEH Oipre 3aHJbl TYJIFagap YIIiH A€ KbUIMBICTBIK
JKAyanKepIINKTI CHTI3YMIH HAKThl HETi3i OOJbIN TaObUIATHIHABIFBIH aWIIBIKTalAbl. Kapasimn
OTBIPFaH MACEJEHiH 03EKTUIrH ailkKbIHAay MaKCaThIH/A JKaHA XaJIbIKAPaJIbIK SKOHOMHKAIBIK TOPTINTI
JIaMBITY TYPFBICHIH/IA KbIJIMBICTBIH aJIJIbIH aJy JKOHE KBUIMBICTBIK COT TOpediri camacsiHnarsl BY Y-
HbIH 1985 x)putFbl XKeTekmminik KarunanapeiHa, KOJIAHBICTaFRl oMOe0all KoHe aliMaKThIK CHIIATTaFbI
XaJBIKapalblK. [IapTTapFa CiITeMe »acail OTHIPBIN, OHBI INEIly KAKETTLNrl Typallel epeke
TYKbIpbIMaFaH. KOpbITHIHABLIAH Kesle, MaKaia aBToOpJapbl aTalFaH OJKbUIBIKTHIH OPHBIH TOJITBIPY
TCHOLIMATIH AJIBIH ajly JKarIaiilapblHa OpeKeT eTEeTiHAIriHe oHe Oy ic-KuMbUIIbIH KoHBeHIMsFa
KATBICYIIIBI MEMIICKETTEP/IIH MiHIETTEeMeNIepiH/Ie KOpiHic TaOdybl THIC eKEHIITIHE Ha3ap ayaapraH.

Kinm co30ep: KoHBeHLMs, T€HOLM[, >XayalKepLIUIK, 3aHIsl TyJIFanap, MiHASTTeMelep, JKeKe
T¥nranap, xanbmapanbm LuapTTap, KaTbICyLleI MeMHeKeTTep, ¥J]TT])IK 3aHHaMa, KBbIJIMBICTBIK COT
TOpeJIiri.
JK.M. Amamxkonos, A K. Anubaesa, A.E. Pricanauesa
K Bompocy 00 0TBeTCTBEHHOCTH IOPUAMYECKHX JIMIL
3a cOBeplLIeHMe MPecTYIJIeHHs TeHOnAa

CraTbs IIOCBAIICHA HCCICIOBAaHUIO BOIIpOCa OTHOCHUTCIIBHO YCTaHOBJICHUS 6PIHapHOI>‘I
OTBETCTBEHHOCTU 3a COBEPUICHUC MNPECTYIUJICHUSA TI€HOLNMJa KakK B IHpeaciax Cl'leLU/laJ'l];HOI\/'I
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Konpenuun OOH 1948 1., Tak 1 B paMKax YrOJIOBHBIX 3aKOHOAATENIbCTB IOCYAAPCTB-y4YaCTHHUKOB.
ABTOpaMH B 3TOH CBA3HM OTMEUEHO, YTO HAIWYHE COCTaBA MPECTYIUICHUS U CYOBEKTOB IO OTHOMY H3
€r0 3JIEMEHTOB SBIsACTCA (PaKTUYECKUM OCHOBAHUEM ISl BBEJCHUS YTOJOBHOW OTBETCTBEHHOCTH HE
TOJILKO ISl (PU3WYECKUX, HO W JUIS FOPUIMYCCKHUX JIHMIL. B acmekte ompemeneHusl aKkTyalbHOCTH
paccMatpuBaeMoil MPOOJIEMBI TaKKe CPOPMYIHPOBAHO IIOJIOKCHHAE O TOM, YTO €ro HEoOXOAUMO
pemuTh u co cchutkoid Ha PykoBomsmue mpuamumel OOH 1985 1. B o0nacTu mpemynpekIcHHs
MPECTYIIHOCTH W YTOJIOBHOTO TNIPaBOCYAMsSI B KOHTEKCTE pa3BUTHS HOBOTO MEXKIYHApOIHOTO
9KOHOMUYECKOTO TOpsAAKa U JCHCTBYIOIIMX MEXKIYHAPOIHBIX JOTOBOPOB YHHUBEPCAJIBHOTO U
PETHOHANBHOTO XapakTepa. B 3akiroueHHe aBTOpaMH aKLUEHTHPOBAHO BHHUMAaHHE HAa TOM, YTO
BOCIIOJTHEHHE OTMEYEHHOTO Ipodesa CIYyKUT NPOTHUBOACHCTBHEM MPEIYCIOBHAM COBEPLICHUS
TeHOLWAA, M, CIIEOBATENIFHO, OHO JOJDKHO BKIIIOYAThCS B 00S3aTENbCTBA T'OCYAAPCTB-YYaCTHHKOB
Kounsenmuu.

Knrouesvie cnosa: KOHBeHHI/Iﬂ, reéHouuZ, OTBETCTBECHHOCTb, HOPHUIWYCCKHUE JIMIA, 06H3aTeJ'IBCTBa,
(1)PI3PI‘{CCKI/IC Jiina, MEXKAYHAPOAHBIC JOTOBOPEI, rocygapCcrBa-y4aCTHUKH, HallMOHAJIBHOC
3aKOHOAATEIbCTBO, YT'OJIOBHOC IIPAaBOCYINEC.
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