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State bodies’ role in protecting and ensuring of minor’s
constitutional rights and freedoms

The issue of guarantees for implementation and protection of minor’s rights and freedoms, is directly related
to the theoretical and legal analysis of guarantees of human and citizen's rights. Rights and freedoms are a
kind of basis on which the whole ramified system of legal opportunities is based, ensuring the complete reali-
zation by the individual their own interests. The protection of child's rights is one of the most serious con-
temporary social problems caused by the violation of the rights of this category of population in recent years,
as well as the lack of effective mechanisms for protecting and restoring the violated rights of minor’s, and
imperfect legislation in this sphere.Meanwhile, the UN Convention on the Rights of the Child, the main inter-
national document regulating the rights of children, covers for the state obligation to provide the child with
the protection necessary for his well-being and to take all appropriate legislative and administrative measures
for this. The powers and main directions of the activity of state bodies in protecting and ensuring the constitu-
tional rights and freedoms of minors are analyzed in the article. The review of the national legislation in the
sphere of realization of the rights and freedoms of minor’s was conducted. The article says that a wide range
of state bodies that are guarantors of ensuring the rights and freedoms of minor’s has proved its effectiveness
in the implementation of the legal rights and freedoms of minor’s, its relevance to society and authorities.

Keywords: guarantees for the realization of the rights and freedoms of minors, protection of the rights
of minor’s, ombudsman for the rights of the child, presidential control, government control, judicial control,
constitutional control.

It is quite rightly emphasized in scientific literature that «without guarantees, the rights and freedoms of
citizens are turned into special «statements about intentions», which have no value for either individual or
society» [1]. In the legal literature, the guarantees of the rights of citizens are traditionally understood as the
conditions and means for ensuring their effective implementation and protection.

In order to ensure that the laws and subordinate acts really serve as a guarantee for the rights and duties
of citizens and do not become an instrument for limitation, restricting or altogether abolishing any rights and
freedoms and imposing new unfounded duties on citizens, the Constitution of the Republic of Kazakhstan
provides for a number of provisions to exclude such negative version of lawmaking:

— laws and other normative acts not published in accordance with the procedure established by law are
not subject to application;

— state bodies are_obliged to provide every citizen with an opportunity to get acquainted with docu-
ments, decisions and other materials affecting his rights and interests;

— any decisions and actions of state bodies, officials, infringing the rights of citizens, may be appealed
to the court;

—nobody has. the right to deprive a citizen of any rights and freedoms or restrict himin them except in
accordance with the Constitution;

—temporary restrictions on the rights and freedoms of citizens can be established during a state of
emergency in accordance with the law and must be clearly indicated in the act on the introduction of a state
of emergency;

— state service is based on the responsibility of civil servants to the people of the Republic of
Kazakhstan and its every citizen [2].

A number of guarantees are provided for in the Constitution, laws and other acts, i.e. special economic,
political, organizational and legal (including administrative and legal) measures directed at implementing
and protecting the rights and freedoms of citizens from any violations.

Legal guarantees by their nature, the degree of influence on the effectiveness of the realization of the
rights and freedoms of citizens differ significantly between themselves. Some of them influence the process
of exercising rights and freedoms mediately, indirectly, in aggregate creating favorable conditions in which
this process takes place. Others act directly, their goal is to translate rights and freedoms into action, protect
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them from violations, determination of the order of restoration, if the violation already takes place. This
group of guarantees in the legislation is presented directly in the form of the powers of participants in the
process of realizing rights and freedoms, in the form of procedural rules for their implementation.

With that in mind, legal guarantees for the realization and protection of the rights and freedoms of mi-
nors are understood to mean the provisions established in the norms of law that guarantee the exact and un-
swerving execution of the Constitution, laws, acts of superior bodies, as well as the activities of state bodies
(officials) directed at ensuring compliance with the requirements of the law and punishing the perpetrators of
their violation, creating conditions to prevent violations of the law. The system of legal guarantees, which
includes a whole complex of special measures.

Thus, in the system of legal guarantees, the activities of state bodies charged with maintaining and
strengthening the rule of law in the process of issuing legal acts by the executive bodies are of particular im-
portance. In the scientific literature, the various legal and organizational forms and methods of activity used
by them, practical methods and operations are collectively called methods of ensuring legality in the sphere
of public administration. They are control, supervision and appeal of unlawful acts and actions of executive
bodies and their officials.

Control, according to the generally accepted definition, is a system for monitoring and verifying the
functioning of an object in order to eliminate from specified parameters, in the process of which three stages
are distinguished:

— a statement, i.e. establishing the actual state of affairs;

— analysis, i.e. comparison of the actual position with the set mode, evaluation of the nature of accepted
deviations, correction of the control process;

— the adoption of rapid response measures, which include checks and other means of influence in rela-
tion to the audited entities envisaged by the Republic of Kazakhstan legislation with a view to preventing,
suppressing and eliminating unlawful consequences.

In the context of monitoring the implementation and protection of rights and freedoms of minors, au-
thorized bodies and officials: the President of the Republic of Kazakhstan, legislative, executive, judicial au-
thorities, the Prosecutor's Office, the Constitutional Council, the Ombudsman, the Commissioner for the
Rights of the Child, using their inherent organizational and legal methods, find out whether violations of the
rule of law have been committed in the law-making and law-enforcement activities of the executive authori-
ties, and if such ones are taken place, eliminated by the cancellation or suspension of such acts, denial of
state registration of normative legal acts, festoration of disturbed while the rights and legitimate interests of
minors, to bring the perpetrators to justice officials, as well as preventive measures to prevent such violations
of the law in the future.

The central government bodies, their agencies and territorial subdivisions, as well as local executive
bodies that monitor and verify. compliance of the activities of the audited entities with the requirements es-
tablished by the Republic of Kazakhstan legislation, should be considered as the control and supervision
bodies based on the current legislation [3].

The powers of the contrel and supervision bodies are that they:

1) implement the state policy in the control and supervision direction in the relevant sphere;

2) develop; within their competence regulatory legal acts, as well as semi-annual audit schedules;

3) exercise control and supervision in accordance with the laws of the Republic of Kazakhstan;

4) monitor the effectiveness of control and supervision;

5) make proposals for improving the monitoring and supervision;

6) perform other functions stipulated by the Law and other laws of the Republic of Kazakhstan, acts of
the President of the Republic of Kazakhstan and the Government of the Republic of Kazakhstan [4].

The forms of control activity envisaged by the Law of the Republic of Kazakhstan «On Administrative
Procedures» are very diverse and include not only the requisition of necessary information and the hearing
followed by discussion of reports and performance reports, but also audits and other forms of documentary
verification, on-site inspections, as well as other methods that do not contradict the legislation.

Control and supervision, despite a certain similarity, cannot be identified with each other. Supervision,
like control, consists in the constant, systematic observation by special state bodies of the activities of bodies
or individuals that are not subordinated to them to identify violations of the law, but it has distinctive fea-
tures. Sometimes in the scientific literature supervision is justifiably called a truncated control, as it consists
in the application by the authorized state body of law-restricting measures of prompt response without the
initiation of administrative proceedings.
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One of the components that makes it possible to ensure the effectiveness of law enforcement activities
to ensure the rights and freedoms of citizens in public administration sphere is the appeal of unlawful acts
and actions of executive bodies (officials).

Appealing of unlawful acts and actions of executive bodies (officials) is one of the means of revealing
violations of the law, since it creates a legal obligation for state bodies and officials to consider them and
take appropriate measures. The legal bases for administrative appeal are defined by the Law of the Republic
of Kazakhstan «On procedure for consideration of appeals from individuals and legal entities», the judicial
appeal against the Civil Procedure Code of the Republic of Kazakhstan.

The supplement to the system of state control and supervision in the sphere of protection of the rights of
minors is public control in the sphere of public administration, which means a set of organizational and legal
means of identifying and influencing violations of the law in the activities of executive bodies and officials
carried out by civil society institutions. The institute of public control also currently has a clear legal founda-
tion, which includes the Laws of the Republic of Kazakhstan «On public councils», «On access to infor-
mation», the Decree of the President of the Republic of Kazakhstan «On the establishment of the institution
of the Commissioner for the Rights of the Child in the Republic of Kazakhstan».

Analysis of the current legislation, the study of scientific literature gives a full basis for the conclusion
that ensuring of implementation and protection of the rights and freedoms of minors.is a certain system in
which prerequisites and legal guarantees for securing legality should be distinguished.

Legal guarantees have their content a set of special measures, in. which the key/role is given to state
control and supervision.

The most important role in ensuring control over observance of the rights and freedoms of citizens in
the sphere of public administration belongs to the President of the Republic of Kazakhstan. The basic posi-
tions determining the control powers of the President of the Republic of Kazakhstan in relation to the sphere
of public administration are established in the Constitution of the Republic of Kazakhstan [5]. The President
of the Republic of Kazakhstan is the Head of State, the highest official, guarantor of human and citizen rights
and freedoms, ensuring interaction and balance between branches of power and therefore, the control
exercised by him in relation to the executive power has constitutional nature [6].

Speaking about the control of the President of the Republic of Kazakhstan over observing the rights and
freedoms of citizens in the sphere of public administration, it must be borne in mind that it is implemented
not only through the Presidential Administration but alse through other advisory bodies, among which the
Commission on Human Rights at President of the Republic of Kazakhstan, which is the body that facilitates
the implementation by the Head of State of his constitutional powers of the guarantor of the rights and free-
doms of man and citizen, recognized and guaranteed in accordance with the Republic of Kazakhstan Consti-
tution.

The Commission on Human Rights has the competence to review appeals of individuals and legal enti-
ties addressed to the Head of State containing various information on the facts of violations of human and
civil rights and freedoms; compiling annual and special reports on the observance of human rights and citi-
zen in the name of the Head of State; elaborating proposals on improving the mechanism for ensuring and
protecting human and civil rights and freedoms, optimizing the human rights activities of state bodies and
submitting them for consideration to the President of the Republic of Kazakhstan for making appropriate de-
cisions.The conclusions of Commission adopted within its powers have recommendatory nature and are for-
warded to.the appropriate state body, whose competence includes resolving the issue. But at the same time,
the authorized state bodies and their officials are obliged to consider the recommendations and conclusions
of the Commission at a set time, and notify them about the adopted decision. Thus, the activities of the
Commission on Human Rights under the President of the Republic of Kazakhstan have undoubtedly positive
and effective character.

The activity of the President of the Republic of Kazakhstan on legal support for the mechanism for the
realization and protection of minors’ rights has great importance. The «Concept of development of the juve-
nile justice system in the Republic of Kazakhstan for 2009-2011», approved by the Decree of the President
of the Republic of Kazakhstan dated August 19, 2008, No. 646 has primary importance in this plan. Special-
ized inter-district juvenile courts were established in all regional centers by the Decree of the President of the
Republic of Kazakhstan of February 4, 2012 «On the formation of specialized inter-district courts on the af-
fairs of minors and amendments to certain decrees of the President of the Republic of Kazakhstan». The in-
stitution of the Ombudsman for the Rights of the Child was established in the country by the President of the
Republic of Kazakhstan, February 10, 2016.
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Specialized inter-district juvenile courts were established in Astana and Almaty to examine criminal
cases in accordance with the legislative acts of the Republic of Kazakhstan, cases of administrative offenses
in the attitude of minors and civil cases affecting their interests by the Decree of the President of the Repub-
lic of Kazakhstan dated August 23, 2007 N 385 «On the formation of specialized inter-district courts for ju-
venile affairsy.

Specialized inter-district juvenile courts were established in all regional centers by the Decree of the
President of the Republic of Kazakhstan of February 4, 2012 «On the formation of specialized inter-district
courts for the affairs of minors and amendments to certain decrees of the President of the Republic of Ka-
zakhstan». Today, it can be noted with certainty that Juvenile courts have shown their effectiveness in pro-
tecting the rights and freedoms of minors.Currently, the Republic of Kazakhstan is the leader in the region of
Central and Eastern Europe and the CIS in the sphere of justice for children, juvenile courts are gaining
experience that can rightfully serve as an example for other countries, and the legal basis for juvenile justice
has been created. Juvenile courts have been created as courts of complex jurisdiction, the jurisdiction of
which includes not only criminal cases of crimes committed by minors and criminal cases of crimes that vio-
late the rights of minors, but also civil and administrative cases. Another feature of juvenile courts in the Re-
public of Kazakhstan is that they represent a certain system for the protection of children rights and interests,
uniting around the specialized court social services (bodies and institutions of the state system for the pre-
vention of neglect and juvenile delinquency) institutions of civil society.

Procuratorial supervision is a form of prosecutorial authority carried out with a view to guaranteeing the
rule of law, unity and strengthening of legality, protection of human and civilrights and freedoms, as well as
the interests of society and the state protected by law, in which the prosecutor's interaction with other partici-
pants in prosecutorial and supervisory relations develops, including.a response mechanism aimed at prevent-
ing or eliminating them, using state coercion and persuasion.

In accordance with the Order of the General Prosecutor of the Republic of Kazakhstan No. 7 of January
31, 2017, one of the subjects of supreme supervisionis the supervision of legality in the social sphere. In this
aspect, the most important direction of the Prosecutor's  Office is ensuring the supervision of strict ob-
servance of constitutional rights and freedoms of a person and citizen [7].

In order to comply with the legislation on child rights, to ensure the supervision of the application of the leg-
islation on minors, the prevention of violations of law, neglect and homelessness among minors, mobile groups
for the protection of the rights and interests of minors are permanently operating in the district and city prosecu-
tor's offices.

It is necessary to emphasize the role and importance of the control activities of the justice bodies, repre-
senting one of the links in the system of the Republic of Kazakhstan executive bodies, which, within their
competence, provide legal support for the activities of the state, support the rule of law in the work of state
bodies, organizations, officials and citizens, and provide protection of rights and legitimate interests of citi-
zens and organizations. One of the priority directions of the activities of the justice bodies is the state regis-
tration of regulatory legal acts, which is carried out by conducting legal expertise on the existence of a rule
of law, the compliance of the act'with the Republic of Kazakhstan legislation and entering regulatory enact-
ments into the Register of state registration with the assignment of the state registration number. Regulatory
legal acts of central executive and other central state bodies, their departments, as well as maslikhats, akimats
and akims are in the field of view of normative legal acts subject to state registration.

The significance of registration is that unregistered normative legal acts have no legal force and should
be canceled by the body that issued them, if the decision of the justice bodies is not appealed in due course.

Such diverse activities of state bodies and organizations that carry out functions to protect the rights of
the child objectively require the overall coordination carried out by the Government of the Republic of Ka-
zakhstan.

In the system of bodies for monitoring the implementation and protection ofminors’ rights, a special
place is assigned to the authorized body, which is the Committee for the Protection of the Rights of the Child
of Education and Science Ministry of the Republic of Kazakhstan.

The activity of authorized bodies and institutions in the sphere of crime prevention, neglect and home-
lessness among minors has an exceptionally important role in the prevention of administrative offenses. The
state policy in the sphere of crime prevention, neglect and homelessness among minors is part of the legal
policy and includes the creation of legal and social guarantees for minors, the material, technical, financial,
scientific and methodical and personnel support of the bodies and institutions that establish the system of
crime prevention, neglect and homelessness among minors.
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The organizational and legal system of state regulation in the sphere of preventing offenses, neglect and
homelessness among minors is:

— The Government of the Republic of Kazakhstan;

— centralexecutive bodies;

— local representative and executive bodies.

Each of these bodiesexercises certain functions and powers. Along with the above-mentioned struc-
tures, the legal and administrative system is supplemented by the bodies of internal affairs, Adaptation Cen-
ters for Minors, educational authorities, special education organizations, educational organizations with spe-
cial treatment, health authorities, a state body coordinating the implementation of state policy in the sphere
of employment, culture and information authorities, physical culture, sports and tourism, bodies of trustee-
ship and guardianship.

The system of bodies charged with the functions of assisting the child in protecting hisrights, as well as
control over various aspects of their observance (Committee for the Protection of the Rights of the Child of
the Ministry of Education of the Republic of Kazakhstan and its territorial bodies, guardianshipand trustee-
ship bodies, commissions for minors affairs and protection of their rights etc.) in the Republic of Kazakhstan
basically has long been formed. However, at present, there is a need to supplement the system of state con-
trol with control by civil society institutions, which would allow ensuring in practice an integrated approach
to protecting the rights of the child. Existing control in the overwhelming majority of cases means control
exercised by the executive authorities for its own actions (actions of-institutions subordinate to executive
bodies). In addition, this control is carried out only within the competence of the department.

The system of state control and supervision in the sphere_ of protection of minors’ rights seamlessly
completes the control of the Commissioner for Child Rights in.the Republic of Kazakhstan.
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I'.b. O0ikeHoBa, A. JlaBunuax

KomeneTke TosiMaraHaapablH KOHCTUTYHUSUIBIK KYKBIKTAPbI MeH 00CTAHIAKTAPBIH
KOPFay K9He KaMTaMachI3 eTy/deri MeMJIeKeTTIK OpraniapabiH peJii

Komenerke TosiMaraHmapAblH KYKBIKTapbl MEH OOCTAHIBIKTAPHIH iCKE achIpy JKOHE KOpFay KeNIIiKTepi
MoceJIeci afaMHBIH JKOHE a3aMaTThIH KYKBIKTapBIHBIH KEMUIIIKTePiH TEOPHSIIBIK JKoHE KYKBIKTBIK TajllayMeH
Tikenelt GaimanbIcThl. KyKpIkTap MeH GocTaHablKTap — OyJI alaMHBIH ©3 MYJUISNIEPIiH TOJBIK iCKe achIpybIH
KaMTaMachl3 €TeTiH KYKBIKTHIK MYMKIHIIKTEpIiH TyTacTail Kydeni Heri3i OosaTelH Herizmeme. bamaHbig
KYKBIKTaphIH KOPFay COHFBI XKbIIaphl XaJIBIKTHIH OCBI CAHATHIHBIH KYKBIKTAPBIHBIH OY3BUTybIHAH TYBIHJIAFaH,
COHJaif-aK KOMEJICTKE TOJIMaraHIapAblH Oy3bUIFaH KYKBIKTapblH KOpFay, KaJIlblHAa KENTIpyAiH THIMAI
MEXaHU3MAEPiHiH KOKTBIFbI )KOHE OCBI CallaJIaFbl 3aHHAMAHbIH JKETUIMEreH/Ir1 OO0IbIN TaObLIAThIH aca ©3€KTi
aneyMeTTik mnpobneManapabiy Oipi Gombin TaObutagpl. CoHbiMeH Katap BYY-HbeiH «bama KYKBIKTapbl
Typanb» KoHBeHIMAChIHAA OananapablH KYKbIKTaphIH PETTEHTIH HETI3ri XaJbIKapallblK KyXKaT Oajgara OHBIH
QN-ayKaThl YIIIH KQKETTi KOPFayJbl KaMTaMachl3 €Ty JKoHE OapiIbIK THICTI 3aHHAMAIIBIK JKOHE OKIMIIIIIK
mapanapasl KaObUiiay MIiHIETTEMECIH KapacThIpajgsl. ABTOpiIap MEMIICKETTIK OpraHfapAblH KoMeIeTKe
TOJIMaFaHIAP/BIH KOHCTUTYIMSUIBIK KYKBIKTaphl MEH OOCTaHIBIKTAphIH KOpFay JXOHE KaMTaMachl3 eTy
caJIacBIHJAFbl OKIJIETTIKTEPIiH jKOHE HETi3Ti OarbITTaphH Tanaansl. KoMenerke TonMaraHAapablH KYKBIKTaphl
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MeH OOCTaHIBIKTAphIH JKY3€re achlpy CallaChIHAAFbl YJITTBIK 3aHHAMara LIONy Kyprizinai. Makanana
KOMEJIETKE TOJIMAFaHAap/blH KYKBIKTapbl MEH OOCTaHIBIKTapblH JKY3ere achIpyIblH Keniai Oosbin
TaObUIATBIH MEMJIEKETTIK OpraH/iap/blH KeH ayKbIMbl KOMEJIETKE TOJIMAraHAApAbIH 3aHJbl KYKBIKTaphl MEH
0ocTaHABIKTapBIH ICKE aChIpy/a 63 THIMIUIITIH, KOFaM MeH OMJIIK YIIiH KaXXeTTirl JoenaeH .

Kinm ce3dep: koMeneTke TOJIMaraHIApABIH KYKBIKTAphl MEH OOCTaHIBIKTApBIH ICKE achlpy KEMUITIKTEpi,
KOMEJIETKE TOJMAaFaHJapIblH KYKBIKTAPBIH KOpFay, OaJaHblH KYKBIKTaphl JKOHIHIETI OMOYICMEH,
MPE3UICHTTIK OaKbLIay, MEMIIEKETTIK OaKpUIay, COT OaKbUIAYbl, KOHCTUTYIHSIIBIK OaKbLIaY.

I'.b. AGukeHoBa, A. JlaBHn4ak

Posib rocyiapcTBeHHBIX OPraHoOB B 3a1UTe U 00ecTieYeHU !
KOHCTUTYHHOHHBIX NPaB H CB000/] HeCOBEPIIEHHOJIETHUX

Bompoc o rapaHTHsx peanmsanuu U OXpaHbl IpaB, CBOOOI HECOBEPUIEHHOJIETHUX HENOCPEICTBEHHO CBS3aH
C TEOPETUKO-TIPABOBEIM AHAIN30M TapaHTHIl IpaB YeloBeKa W rpaxaaHuHa. [IpaBa m cBOOOABI SBISIOTCS
CBO€OOpa3HBIM 0a3MCOM, Ha KOTOPOM OCHOBBIBAETCS BCSI PAa3BETBICHHAs CUCTEMA IOPUANYECKHX BO3MOXKHO-
CTei, 00eCreYHBAIOIINX MOJHYI0 PEATH3AlNIO JINYHOCTBIO COOCTBEHHBIX MHTEPECOB. 3aliuTa Mpas pedeHka
OTHOCHTCS K YHCITy Hanbojee OCTPBIX COBPEMEHHBIX COLMAIBHBIX MPOOIEM, TOPOKACHHBIX. HapyIICHUEM
HpaB JIaHHOW KaTeropHH HACENCHHs B MOCICAHHE TO/IBI, a TAKXKe OTCYTCTBUEM S((PEKTUBHBIX MEXaHH3MOB
3alUThl U BOCCTAHOBJICHUS HAPYILIECHHBIX IIPaB HECOBEPIICHHOIETHUX, HECOBEPIIEHCTBOM 3aKOHO1AaTEIbCTBA
B nanHO# cdepe. Mexay Tem Konsernmms OOH «O mpaBax peOeHka» — OCHOBHOM. MeXTyHapOIHBIH TOKY-
MEHT, PeryJINpYIOIHI IpaBa JeTel, mpeycMaTpuBaeT 00sM3aHHOCTh TOCYAApCIBa 00ECTeUnTh pedeHKy 3a-
IIUTY, HEOOXOIUMYIO JJIS €ro OJIArOMONydHs, M HPUHATH IJISI 9TOFO BCE COOTBETCIBYIOIIUE 3aKOHOIATEIb-
HBIE U aIMUHUCTPATHBHBIE MEPHI. B cTaThe MpoaHaIM3MPOBAHBI IIOJHOMOYHS U OCHOBHBIE HANPABICHUS Jes-
TENBHOCTH TOCYapCTBEHHBIX OPTaHOB B 3aIINTE U 00ECTeYeHHH KOHCTUTYIHOHHBIX MPaB M CBOOOJ HECO-
BEpIIEHHOIETHUX. [IpoBe/ieH 0030p HAIMOHAIBHOTO 3aKOHOAATENIBCTBA B chepe peanuzaluy npaB U cBoOO
HECOBEPIIEHHOJIETHUX. ABTOPaMH CJeJaH BBIBOJ, YTO IIMPOKHH KPYF FOCYIapCTBEHHBIX OpPIaHOB, SBIAIO-
IIMXCSl TapaHTaMH OOecIedeHHs MpaB M CcBOOOJ HECOBEPIICHHOJICTHHUX, JOKa3al CBOIO 3((eKTHBHOCTH
B BOIIPOCAX pean3alliy 3aKOHHBIX MpaB M CBOOO]I HECOBEPIICHHOIECTHUX, CBOIO BOCTPEOOBAHHOCTh OOIIECT-
BOM U OpraHaMy BIaCTH.

Kniouesvie cnosa: rapaHTUH peaqn3alliy IpaB ¥ CBOOO] HECOBEPIICHHOJIETHNX, 3aIlUTa IIPAaB HECOBEPIICH-
HOJIETHHUX, YTOJHOMOYEHHBIH MO MpaBaM peOeHKa, MPE3UACHTCKUN KOHTPOJb, MPaBUTEIbCTBEHHBINH KOH-
TPOJIb, CyA€OHBIN KOHTPOIIb, KOHCTUTYLIHOHHBIN KOHTPOIIb:
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