UDC 347.463 (574)

U.K. Kumaroval, A. Lavnichak®

"Ye.A. Buketov Karaganda State University, Kazakhstan;
2University of Wroclaw, Poland
(E-mail: ul_1986@mail.ru)

The concept and legal nature of transport obligations

The article examines the concept and legal nature of transport obligations in civil law, the place of transport
contracts in the system of civil law contracts, and studies theoretical provisions on the legal nature of
transport obligations in legal literature. The author analyzed the scientific views of civilian scientists about
transport obligations and identified three main ideas in relation to transport obligations: first, the transport
obligation is considered as polytypic obligations with one element that is providing services for the
movement of goods and people in space; secondly, this system of contracts is the one mediating
transportation relations; thirdly, in the legal literature there is a concept of a system of transport contracts,
which considers the system of contractual obligations aimed at compensated provision of services. The
essence of transport obligations lies in the fact that they include various types of contractual obligations, and
the participation of transport organizations in these contracts cannot serve as a criterionfor distinguishing the
corresponding classification group of contracts. The author draws a conclusion that transport obligations rep-
resent an institution of civil law, while being an institution of transport law as well. Transport obligations ac-
cording to the classification of civil and legal obligations that have been developed in the civil law doctrine,
belong to the group of obligations for the provision of transport services.

Keywords: transport obligations, the legal nature of transport obligations, transport contracts, transport
services, civil law.

The processes of reforming the domestic economy in the light of the transport system reform objective-
ly stipulated a necessity of reassessment and improvement of the forms of relations regulation in the provi-
sion of transport services. The use of new forms and methods of state transport policy has necessitated the
development of a scientifically based doctrine of the transport obligation theory, the development of current
transport legislation. The stated circumstances predetermined the relevance of the research topic.

The concept of a transport obligation, its place in the system of civil and legal obligations are defined
differently in legal literature: the terms «transport contracts» and «transport obligations» are used as syno-
nyms. There are three main points of view regarding transport obligations:

1. Transport obligations is a collective concept that includes polytypic obligations with one, indispensa-
ble element that is a service, the essence of which is the activity of moving goods and people in space.
«Transport obligation» is investigated as a civil legal relationship, the basis of which is the contract.

Transportation obligations, eventhough they are a type of civil law, as a whole, as such, do not form a
separate, single obligation.type, but represent a set of obligations covering independent contractual types and
their varieties [1; 29].

This concept.is widely used both in educational [2, 3] and in scientific literature [4]. G.P. Savichev de-
fines a transport obligation as «an obligation whereby one person — the carrier (operator) undertakes to
commit in favor of another person — the shipper, consignee, passenger, baggage or cargo owner — certain le-
gal or actual actions, for the provision of transport services related to transportation, and another person to
pay-for the services rendered in the amount established by law or by agreement of the parties» [2; 37]. Based
on this definition, the concept of transport obligations covers compensated contracts for the provision of
transport services related to transportation. Unfortunately, the definition does not cover the subject and con-
tent of a set of contracts for the provision of transport services, for example, not all entities providing
transport services are covered, limited only to services related to transportation. Because, at present, the
whole range of transportation services is carried out by transport forwarders, as well as marine agents, they
can carry out both legal and factual actions. Moreover, in the market of transport services, other contracts not
related to transportation are concluded as well, for example, a maritime agency agreement, sea mediation, a
salvage contract, an aerial work contract, etc. Thus, the transport obligation cannot be identified with the car-
riage.

A similar definition is given by D.A. Medvedev, V.T. Smirnov: «Transport obligations are obligations
for the carriage of goods, passengers and baggage, as well as other obligations for the provision of transport
services related to transportation, or aimed at cargo movement by other meansy [3; 374].
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Supporting and developing the theory of the transport obligation, A.l. Hasnutdinov noted that just as
buying and selling, supplying and contracting are reduced to a group of obligations that mediate the transfer
of property to property, all obligations for the provision of transport services can be grouped according to
their essential economic basis that is a specific service by moving in space. On this basis, all obligations me-
diating transport activities in any of its forms should be included in the category of transport, despite the dif-
ferences in their specific economic and legal characteristics [5; 35].

AN. Romanovich gives a broader concept of transport obligation, defining it as a civil legal
relationship, one of the parties of which is a transport organization and which is built on the use of
conveyances and means of communication and expresses the main activity of transport on movement or
activities that directly ensure its implementation [1; 29]. Further, the author rightly notes that the system of
obligations is something more than the usual classification, as it must be built taking into account.such an
important factor as the interrelation of its links.

Proponents of this idea proceed from the assumption that transport obligations are ‘divided into basic
(transportation) and subsidiary in relation to transportation obligations. The core of the transport commit-
ment system is the transportation obligation. Subsidiary commitments are designed to assist in the fulfillment
of basic obligations and are closely related to the latter, in relation to which they perform a seryvice role, have
an auxiliary meaning.

Carriage obligations consist of a carriage obligation and a towage obligation. Subsidiary obligations in-
clude the following obligations: long-term organizational (hub agreements, agreements on centralized export
(import) of goods), 2) forwarding (forwarding agreement, contract for loading and unloading, agreement on
centralized settlements for transportation), 3) transport (contracts for the supply and cleaning of cars, for the
operation of railway sidings, counterparty contract, railway service contract), 4) rental (rent of warehouses
and cargo sites within the territory of transport organizations, tent of wagons and other running composition,
etc.) [4; 5].

In legal literature there is an opinion that the concept of «transport obligation» is collective and to some
extent conditional. It combines both private law and public law principles [6; 11].

2. In civil law, contracts of carriage regulate an extensive and independent group of relations; therefore,
they are distinguished into a separate group of contracts related to transportation. Such wise, some authors
include transportation with its sub-types in this group and call them the system of contracts of carriage [7; 8].
The authors proceeded from the system of contracts regulating transportation, provided by the chapter enti-
tled «Transportation» of the Civil Code |(hereinafter referred to as the Civil Code). For example,
V.V. Vitryansky noted that relations on_the transport of goods today are governed by a system of contracts
that serve as the basis for the occurrence of relevant civil and legal obligations for the transport of goods. He
further writes: «All the contracts named in the Civil Code, of course, differ from each other in a variety of
ways: legal meaning, subject composition, subject matter of obligations arising from them, etc., however
they are united in the fact that:they are all ultimately designed to regulate legal relations arising in the pro-
cess of transporting goods, passengers and baggage ... It seems that now we should talk about a system of
contracts that mediate the transport of goods, passengers and baggage» [7; 254].

According to G.I. Tuleugaliyeva, these contracts (provided in Chapter 34 of the Civil Code of the Re-
public of Kazakhstan) have their own specifics regarding the legal status, subject composition, characteriza-
tion of rights and obligations, and other grounds, but they have a common goal — carriage regulation. Thus,
the Civil Code provides a whole system of contracts mediating transportation relations [8; 166].

In our opinion, transportation contracts do not only lead to emergence of transportation obligations.
Since the provision of transport services is not limited to transportation. Practically, compensated contracts
for the provision of transportation are also concluded (for example, a freight forwarding contract, a contract
for the organization of transportation, a towing contract, contracts for the operation of railway sidings and
supply and cleaning of wagons) and other contracts for the provision of compensated services related to
transport activities (an agreement on the provision of pilotage services, an agreement on rescue, an agree-
ment on the performance of aerial work, etc.).

3. In the scientific literature there is an established concept of a system of transport contracts. Among
the obligations to provide services those that are aimed at the provision of transport services are usually
separated into a separate group. However, unfortunately, in civil law science there is an erroneous concept of
«transport contracts», which is understood as civil law contracts applied in the field of transport activities
with the participation of transport organizations.

According to V.V. Vitryansky, the concept of «transport contracts» covers various types of contractual
obligations: transportation, transport expedition, towing, rental (chartering by time) of vehicles, construction
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contracts (construction of railway sidings), etc. Quite rightly thinks V.V. Vitryansky when he writes that this
approach suffers from a number of shortcomings. According to the author, the traditionally understood cate-
gory of transport contracts, which includes various types of contractual obligations, does not fit into the sys-
tem of civil law contracts, and the only unifying feature — participation of transport organizations in these
contracts — can in no way serve as a criterion for identifying the appropriate classification group of con-
tracts [9; 63].

S.Yu. Morozov defines transport contracts as «agreements of the parties, according to which one party
commits to provide services aimed at ensuring or carrying out transportation of material objects from one
point to another, and the other party commits to pay a fixed fee for the services rendered» [6; 12].

As the criteria allowing to single out transport contracts from the system of contractual obligations
aimed at compensated provision of services, S.Yu. Morozov names: the subject composition of the. contrac-
tual relationship and the orientation of the transport contractual obligations. Carriers, charterers, consignors
(consignees), passengers should be considered as subjects of transport contracts. All transport contracts are
aimed at moving passengers or material objects in space or at ensuring this movement. Such a move should
have two mandatory features: made with the help of vehicles; carried out on a reimbursablebasis [6; 13].

The position of the author, from our point of view, is not without flaws. As subjects of transport con-
tracts, in addition to the above subjects, there may be freight forwarders, multimodal transport operators,
agents, pilots.

According to G.A. Ilyassova pursuant to the classification of civil law treaties that have been developed
in the doctrine of civil law, «transport contracts belong to the group of contracts for the provision of transport
services. Thus, the transport contract is an institution of transport law, at the same time it is an institution of
civil law as well». The author gives the following definition of the concept of a transport contract «this is an
agreement of the parties, according to which one party (the performer) ensures to provide transportation ser-
vices for the movement of goods, baggage, passengers with the help of vehicles, or for the operation of vehi-
cles and ways of communication, and the other (customer, client) — to pay a fixed fee for the services ren-
dered» [10; 42].

The transport service represents two components — translocation, i.e. moving from one place to anoth-
er, and forwarding services. Proceeding from this, the transport service is divided into the following parts:
stevedore, i.e. loading and unloading operations; tallyman — selling services, invoices of goods; warehouse
— trade deliveries, services for the storage and-sale of other types of services (for example, tare and packag-
ing, cargo sorting, etc.) [8; 160].

A.N. Romanovich identifies four main features inherent in transport relations: one of the parties of these
legal relations is always a transport organization; they add up to the operation of vehicles and means of
communication; the subject of thems the activity of providing services; they express relations aimed at ful-
filling the main transport function or directly contributing to its implementation. The first three features are
characterized by the author as common, since they can be peculiar not only to transport, but also to other le-
gal relations with the participation of transport authorities, and the fourth — as special, because it is inherent
only in transport legal relationship [1; 21]. Thereby, the author names the features characterizing the
transport contracts. The following features that characterize the transport contracts can be added as well:
transport of goods, baggage, passengers is carried out on a paid basis; the provision of transportation ser-
vices; a carrier, amultimodal transport operator, a charterer, a forwarder, an agent, a pilot, etc. can serve as a
party to a contract providing transportation services.

In our-opinion, transport obligations represent an institution of civil law, while being also an institute of
transport law: To determine the place of transport obligations in the civil law system, it should be noted that
according to the classification of civil and legal obligations that have been developed in the civil law doc-
trine, they belong to the group of obligations for the provision of transport services. Thus, the transport obli-
gation is an institution of transport law, at the same time it is an institution of civil law as well.

The above said allows to develop a definition of the concept of a transport obligation: a transport obli-
gation is an agreement of the parties, according to which one party (performer) undertakes to provide
transport services for transporting goods, baggage, passengers with the help of vehicles, or for ensuring this
movement, for operating vehicles and means of communication and the other party (customer, client) is
obliged to pay a fixed fee for the services provided.

A transport contract is a civil law contract and is part of a complex branch of transport law. If to consid-
er business activity as a type of civil law activity, then the provision of transport services is a type of busi-
ness activity. Furthermore, the entrepreneur will always be the party providing paid transport services.
Therefore, the transport contract is a type of business contract.
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The issue of transport obligations legally did not find an unequivocal resolution not only in the Repub-
lic of Kazakhstan, but also in foreign countries. Improving the legal regulation of transport relations is to a
large extent related to the clarification of the concept of transport obligation. The obligations to provide ser-
vices are usually separated into a separate group those that are aimed at the provision of transport services.
However, their range is determined in different ways.

Transport obligations can be classified into several groups. The first group consists of a contract of car-
riage; the second group consists of organizational contracts (contracts for the organization of transportation,
hub agreements, contracts for centralized delivery (export) of goods); the third group includes the contract of
transport expedition; the fourth group includes contracts for the provision of compensated transport services
or contracts for the provision of other services in the field of transport (contracts for the supply and cleaning
of cars; for the operation of railway sidings; towing agreement; contract for the provision of pilotage ser-
vices; contract of sea agency services: contract of sea brokerage; agreement air navigation services; rescue
agreement, etc.)

Chapter 34 of the Civil Code of the Republic of Kazakhstan provides for the types of contracts regulat-
ing transportation (contract of carriage of goods, contract of carriage of a passenger and/baggage; contract of
carriage by common use transport; contract of direct mixed message; chartering agreement (charter); agree-
ments on the organization of transport; agreements between transport organizations (hubs agreements, con-
tracts for the centralized delivery (export) of goods. If to take into account the types of transport by which
the transportation is carried out, then the system of transport contracts is.expands respectively.

The main part of the transport contractual relations are governed by special transport laws. As for the
codified civil legal acts (GK RK), they include only certain fundamental provisions defining the system of
legal regulation of the carriage of goods, passengers and baggage, and otherwise refer to transport laws.
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¥ K. Kymaposa, A. JlaBanuax

KeuikTik MiHAeTTEMEIEPIiH YFBIMBI K9HE KYKBIKTBIK TAOMFATHI

Makanazna a3aMaTTHIK KYKBIKTaFb! KOJIKTIK MiHJETTeMeIep/IiH MOHICI MEH KYKBIKTHIK TaOMFaTHI, a3aMaTThIK-
KYKBIKTBIK IIapTTap >KyHeciHeri KeJIKTIK IapTTapAblH ajJaThlH OPHBI KapacTHIPBUIABI, 3aH dpeOueTiHeri
KOJIKTIK MiHIETTeMeNepIiH KYKbIKTHIK TAOUFAThI )KOHIH/IETI TEOPHUSUIIBIK TYXKBIPBIMIAP 3epTTeNai. ABTOpIap
KOJIKTIK MiH/AETTEeMeNep Typajbl FalbIM-IIUBUINCTEPAIH FBUIBIMUA KO3KapacTapblHa Taliay >KYPTi3ai jKoHe
KONIKTIK MiHIETTeMenepre KaThICThl YII TYpii Ke3KapacTapAbl aiKbIHAaAbl: OipiHINACH, KONIKTIK
MiHZeTTeMeNep Oip IMeMEHT — JKYKTep MEH ajaMIapsl KeHicTikTe Oip KepaeH eKiHII Kepre TachiManaay
OOMBIHIIA KBI3MET KOPCETY/ICH TYPaThIH OpTYPJIi THIITET1 MiHASTTEMeNep AeN KapacThIPAbI; eKIHITIIeH, Oy
— TachIMaJIIay KaThIHACTAPHIH PETTEHTIH IIapTTapAblH JKyHeci; YIIIHIIJEeH, 3aH oaeOueTiHJe KOJIKTIK
mIapTTap JKyHeci Typanbl TYKBIpbIMJaMa KaJBINTAacKaH, ol OOWBIHINA KONIKTIK MiHJeTTeMelepre eTeyi
KbI3MET KepceTyre OarbITTajFaH MIApTTHIK MIiHIAETTEMeIep/iH )Kyleci mereH aubikrama Oepinmi. Kemikrik
MiHJETTEMEeNepIiH MOHICIH aulblll KapaWThIH OOJICAaK, OJI LIAPTTHIK MiHASTTEMENEpPIiH SpTYPJi TyplepiH
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GipikTipesi jkoHE aTalIMbIII LIAPTTapAa KONiK YHBIMAAPhIHBIH KAThICYbl THICIHIIE IIApTTap TOOBIH JKIKTEI
nepOec anbll KapayplH Oenrici 6ona aaMaiiasl. ABTOpiap KOJMIKTIK MiHAETTeMeIep a3aMaTThIK KYKBIKTHIH
HMHCTHUTYTBI OOJIBIN TaObLUIaIbl, COHBIMEH KaTap KOJiK KYKBIFBIHBIH /1a HHCTUTYTBI OOJIa/(bl A€Te€H KOPBITHIHIBI
JKacalibl. A3aMaTTBIK KYKBIK LTIMIHIIE KaJBINTACKaH a3aMaTTHIK-KYKBIKTHIK MiHACTTEMENCPIiH IKIKTEeTyl
TypaJibl TEOPUSUTBIK TYKBIPHIMIaMara COMKEC KOIKTIK MiHIETTEMENEpP KOIKTIK KbI3MET KOPCETYyJIep Typalibl
MiHJICTTEMENEeP/IiH TOOBIHA JKATKBI3bLIA BL.

Kinm ce30ep: KeIKTIK MiHIEeTTEMENEp, KOMIKTIK MiHICTTeMEJICpAiH KYKBIKTHIK TaOUFaThl, KOJIIKTIK MapTTap,
KOJIKTIK KbI3MET KOPCETYJIep, a3aMaTThIK KYKBIK.

VYV K. Kymaposa, A. JlaBHuuak

IlonsiTHe 1 MpaBoBasi NPUPOJAA TPAHCIIOPTHBIX 0053aTEIbCTB

B craree paccmarpuBaeTcst CYIIHOCTH M IIPaBOBas IIPHPOJA TPAHCIOPTHBIX 00S3aTENLCTB B IPayKIAHCKOM
IIpaBe, MECTO TPAHCIOPTHBIX JOTOBOPOB B CHUCTEME TI'Pa)JaHCKO-IPABOBBIX JOIOBOPOB, HUCCIEIO0BaHbI
TEOPETHYECKHE TTOJIOKEHHS O IPABOBOH MPUPO/IE TPAHCIIOPTHBIX 003aTENBCTB B IOPUANIECKOH IUTEpaType.
ABTOpPOM TPOAHATM3UPOBAHBI HAy4HBIC B3MVISAJbI YYEHBIX-LIMBHJINCTOB O TPAHCHOPTHBIX 00s3aTENLCTBAX
Y BBISIBIEHBI TPH OCHOBHBIE TOYKM 3pPEHUS] B OTHOIIEHWH TPAHCIIOPTHBIX OOS3aTENBCIB: BO-MEPBBIX,
TPaHCHOPTHBIE 0043aTeNbCTBA PACCMATPHBAIOTCS KaK Pa3HOTHITHbIE 0043aTeNbCTBA C OJHUM JIEMEHTOM —
OKa3aHHe YCIYTH I10 MEePEMEIIEHHIO IPY30B U JII0/IeH B MPOCTPAHCTBE; BO-BTOPBIX, 3TO CHCTEMA JOTOBOPOB,
OINOCPEIYIOIIMX IEPEeBO30YHbIE OTHOIICHHS; B-TPEThUX, B IOPUIUMUYECKOI TUTEpaType CIOKUIACH KOHIETIIHS
O CHCTEMEe TPaHCIIOPTHBIX JOTOBOPOB, KOTOpAask pPaccMaTpUBAET CHCTEMY JOFOBOPHBIX: 00s3aTEIbCTB, Ha-
MIPaBJICHHBIX HA BO3ME3IHOE OKa3aHue yciayr. CyIIHOCTh TPAHCIOPTHBIX 00S3aTENbCTB 3aKII0YACTCS B TOM,
YTO OHHM BKJIIOYAIOT B Ce0sl pa3iIMYHbIC THIIBI JIOTOBOPHBIX 00s3aTebCTB, M yIaCTHE B YKa3aHHEIX JIOTOBOpaxX
TPaHCHOPTHBIX OPTraHU3aLUi HE MOXKET CIY)KUThb KPHUTEPHEM IS BBIACIEHUs] COOTBETCTBYIOMIEH Kinaccudu-
KaIlMOHHOM TPYIIBI JOrOBOPOB. ABTOPHI AENAIOT BBIBOA O TOMj UTO TPAHCIOPTHBIE 00s3aTeNbCTBA Mpes-
CTaBIISIOT OO0 MHCTUTYT Ipa’kAAHCKOTO TpaBa, SBIAACH IPU 3TOM TaKKe MHCTUTYTOM TPAHCIIOPTHOIO
npaBa. TpaHCTIOPTHBIE 00s3aTeNbCTBA MO KIACCHOUKALUK TPAKAAHCKO-NIPABOBBIX 0053aTENbCTB, KOTOPBIE
CIIOKWINCh B JIOKTPHHE TPaXKTAHCKOTO IIpaBa, OTHOCATCS K Ipymme oO0s3aTenbcTB 00 OKa3aHUH
TPAHCIIOPTHBIX YCIYT.

Knrouesvie cnosa: TPpaHCHIOPTHLIC OGﬂSaTeJH)CTBa, IpaBoOBas IIpHUpoJa TPaHCIOPTHBIX 065{33TCJ'H)CTB,
TPaHCHOPTHBIC JOTOBOPLI, TDAHCIIOPTHBIC YCIIYTHU, I'PAXKTAHCKOC IIPABO.
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