JKanamaH KypBUIBIN KaTKaH aybUIIapyaIlblIbIK KOOIEPATUBTEPIHIH CaHbl apThin Kenexni. bynm cesre
mbican petiage 2017 xwvuer 1 coyipmen 30 skentokcanra neiin KaparaHmsl oOmbICBIHIA 37 aybul
LIapyalibUIBIK, KOOTIEPATUBIH KYpY >KOCTIapiaHFaH IbIFbIH, COHBIH ilinae 17-ci icke KOCBUIIBIFBIH KENTipyre
Oonanpl. byrinre geiin enimi3ae KYpbUIFaH aybll IIApyallbUIbIFEl KOONEpaTUBTEPiHiH canbl 800-1eH acThl.
Onapapiy imiHge CYT KaOBUIMAWTHIH, €T OHIMAEPIH o31pJeHTIH, KOKOHIC TEeH XEMIC-KHICK ocipeTiH, 6amn
apachlH 931pJICHTIH, COHBIMEH KaTap TYHe ’oHe KYC MapyaasIKTapsl 0ap. baikaraHBIMbI3Ial, YKBIMIACTRIPY
OarapIamMachIHBIH ayKbIMbl KEHEHTeH.

AybITIapyamsuIblK, KOOIEPanusChl aybll MapyallbUIbIFBIHIAFEl KOJICHKENI CEKTOPIBI Aa KbICKAapTyFa
MYMKIHTIK Oeperi. Ayl MapyanIbUTbIK KOOIIEPAITHACEIH JAMBITY ©31HIIK KOCAIKBI IIapyalibUTBIKTapIbI,
mapya koHe (epMep MapyallbUIBIKTapbIH JKOHE 3aHJbl TYJIFajJapAbl arpapibl KOOMepaTHUBKE OipiKTipim,
ayplJl IIapyalllbUTBIFBl TayapblH OHAIPYLIIEPiHIH KOOMEpaTUBTEP apKbUIbl cayna JKemninepiMeH
BIHTBIMAKTACYJIApPhl YIIIiH HET13 jkacayFa KOJ JKETKi3e/Il.

HlareiH mapya KOXaJIBIKTAPBIHBIH ipi aybUIIIapyallbUIbIK KOOMEepaTHBiHE Oipiryi ®ep pecypcTapbiH
THIMAI TaiijanaHyfa, aybUILIApYallbUIBIK Tayap eHAIPYLIJIepiHiH SFHA KOOMEPaTHB, MYIIEIepiHiH
nmaiaachlH yCTeMeNeH Tycyre, 0acekenecTiK KaOlIeTiH apTThIpyFa, Aealaapabl a3aiTyra cerm 00abl.

KopslTa KenreHzne SCKMOPTTHIH JKAIbl KOJEMIiHJAETi >KOHE AarpOeHEpKICINTIK' KOMICHHIH Kbl
KOCBUIFaH KYHBIHJAFbl aybUIIIAPyalIbUIbIFEl OHIMIHIH YJIECIH YIIFalTy jK9HE KOCBIMILA JKYMBIC OpBIHAAPBIH
Ko0elTy MaKcaThIHAa MHHHUCTPJIIK JKEISIACTIITCH WHIYCTPHUSUIBIK-HHHOBAISIIBIK iaMy JKOHIHACTI
MEMIIEKETTIK Oarjapiiamajia mapanap KapacThIpbUIaThiH Oonaabl. MyHmail mapanap €XiMi3NiH a3blK-TYIiK
KayilCi3MiriH KaMTaMachl3 €Tyre, iMKi a3bIK-TYJIK HapbIFBIHBIH TYPAKTBUIBIFBIH/ CaKTayFa, CaJlaHbIH
SKCHOPTTHIK 0ACHIMIBUIBIFBIH YIIFAUTYFa XKOHE aybll XaJKbIHBIH 9JI-ayKAThIH ©€ipyIre MYMKIHAIK Oepei.
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BPAUYHBIN JOIOBOP KAK CIIOCOB 3AIIIUTHI UMYUHECTBEHHBIX ITPAB
CYBBEKTOB I'PAXKIAHCKHUX IIPABOOTHOIIEHUU

3anumbaesa U.B., m.10.1., npenodasamenv Kageopuvl pa’coancko2o u mpyooeozo npasa
Kapl'V umenu axaoemuxa E.A. Byxemosa

CoBpeMeHHOE OOIIECTBO HE MOTJIO OBl CYIIECTBOBATH 0O€3 YIOPSIOYEHHOW CTPYKTYPBI, KOTOpas
JOJKHBIM 00pa3oM 00ecTieYrBacT MPOYHOCTh H B TO Ke BpEMs THOKOCTh 3TOW cUCTeMBl. O0Ias TeppuTOpus
TTO3BOJISICT OOBEAMHATRCS JIFOISIM B TOCYIapCTBO, OOIIE WHTEPECH! - B MTAPTHH, NBIKCHIS | T. 4. Ho kaxmoe
13 TaKuX OOBCIMHECHWH TO3BOJIACT PEaTN30BaTh JIUIIL YACTh YEIOBEUCCKOW MHIAWBUAYAIBHOCTH, N1a M TO,
JUIIF HAa  HEOONBIION MpOoMexyTok BpeMeHHu. CoderaTh TPOTHBOPEYUBOCTH  YEIIOBEUECKOM
WHAWBUIYAILHOCTH M OOIIECTBCHHBIX HWHTEPECOB IO3BOJISET CEMbS. TOJIBKO BHYTPH HOPMAIBHOM,
MOJIHOLICHHOW CEMbH M C €€ ITOMOIIBIO YEJOBEK BXOIUT B CJOXHBIM KPYr OOLICCTBCHHBIX OTHOIICHHMIA,
CTAHOBUTCSl TPaXXJaHMHOM, BXOJUT B COLMANbHYIO cpeny. Kpemkue poacTBeHHBbIC CBS3M, KaK HHUKAKON
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JIPYTO#l PEryJsTOp, MOTYT BJIHSTH Ha MOBEACHHE YeIOBEKa, IOMOTas MOpajH M MpaBy BO3AEHCTBOBATH Ha
JIUIHOCTH OIDKHBIM 00pa3zoMm.

AKTyaJIbHOCTh JaHHOTO WCCIICJIOBAHUS 3aKIIOYACTCS B TOM, YTO CEMEWHas JKU3Hb - MCKIIFOUUTEIEHO
0co0ast 00JIaCTh YENOBEYECKUX B3aWMOOTHOIICHHI, KOTOPhIE HE B IMOJHOM O00BEME MOTYT PEryJIUPOBAThHCS
HOpMaMu TipaBa. M Bce ke pa3BUTHE CEMbH, €€ ONaromojy4yhe, HACTOIBKO BaXXHBI JJISi CTaOMIBHOCTH
o0I1ecTBa, 9T0 OHO CTPEMUTCS YPETYIHPOBATh CeMEHbIE TIPAaBOOTHOIICHHMS.

OnHUM WX OCHOBHBIX IOHSATHH CEMEWHOTO MpaBa SIBJISICTCS TOHATHE CEMBU. B OTIIMYHE OT COIMOIOTHH,
KOTOpasi OIpenessieT CeMBI0 KaK COI03 JIMI, OCHOBAHHBIM Ha Opake W POJCTBE WJIM NMPUHATHH JeTel Ha
BOCIIUTAaHWE W XapaKTePU3YEeMBI OONTHOCTHIO HWHTEPECOB, B3aWMMHOW 3a00TOH Jpyr o Japyre,
FOPUCTIPYICHITUS. TPAKTYET CEMBI0 HMCKIIFOUUTEIHLHO KaK IMPAaBOBYIO CBS3b €€ WICHOB, KOTOPHIC SBISIFOTCS
CyOBEKTaMM CEMEHHBIX MPABOOTHOIICHUN. B I0pHINYECKOM CMEICIIE CEMBS - 3TO TPYIINa JIOACH, B3aUMHBIC
npaBa W 00S3aHHOCTH KOTOPBHIX BO3HUKAIOT B CBS3M C KPOBHBIM POJICTBOM, BCTYIJICHHEMWB, Opak,
YCBIHOBJICHUEM (YI0UYCPEHUEM).

K 4nenam ceMbu OTHOCSTCS MYK U KEHA, COCTOSIIUE B Opake, 3aperuCTpUPOBAHHOM B YCTAHOBICHHOM
3aKOHOM MOPSJIKE, JETH U JPyTHUE POJCTBEHHUKH, NMEIOIIHE, KaK MPAaBUIIO, OOIINX MPEAKOB, YChIHOBUTEIN
Y YCHIHOBJICHHBIE, MAYE€XH, OTYNMBI, TIaTUEPHUIIBI, TACBIHKHU H JIP.

OTHOIIICHHS B CEMbE MEXKIy €€ WICHAMH OTHOCSTCS K YHCIY TaKUX, IJIe BO3MOKHOCTH TPUMEHCHHSI
MPABOBBIX HOPM CYIIECTBEHHO OTPAaHWYEHbl. OTH OTHOUICHHS ONPEAETIIOTCS INIaBHBIM 00pa3oM He
3aKOHOM, a HPaBCTBCHHBIMH, MOPAIbHBIMH TpaBuiiaMu. [IprHHUMas 3ak@HBI B cepe.ceMeidHoro mpasa,
3aKOHOJIATENIBHBIC OPTaHbl CTPEMSTCS TI0 BO3MOXKHOCTH HE BMEIIUBATHCS ‘B JTHMYHBIC OTHOIICHUS TPAXKIAH,
OTPaHMYUBASCH YCTAHOBJICHUEM JIUIIb TaKWX OO0S3aTENbHBIX NPABMWI (HPAaBOBBIX HOPM), KOTOPBIC
HEOOXOUMBI JIJIsl YKPETUICHHUSI CEMbH, OCYIIECTBICHUS M 3alllUTHI MpaB W, 3aKOHHBIX MHTEPECOB BCEX €€
qiIeHOB. MOXXHO cKa3aTh, YTO B OOJIACTH JIMYHBIX OTHOIICHHWH, JIPaBO OMPeAeseT TPaHUIBI Havajla H
OKOHYaHWsI 3TUX OTHOIICHWIA: YCIOBUS BCTYILUICHUS B Opak, MpeKpaieHue Opaka, yCTaHOBICHHE OTI[OBCTBA,
JUIIEHNE POIUTENbCKUX MpaB | T. 1. [IpaBo ycraHaBnmMBaeT ¥ HEKOTOPBIE OOIINE UMIIEPATHBHBIE 3alPETHI,
paMKH, B KOTOPBIX OCYIIECTBISIOTCS JIMYHBIE CEMEWHbIe OTHOMICHMSI, & CAMO UX COJEp)KaHHue HAaXOIUTCS BHE
cdepbl IpaBoOBOTO perynupoBanus. Hampumep, 3akoH HeQUpeAchsaeT GopMbl U CIIOCOOBI BOCTUTAHUS JICTEH,
HO 3aIpeniaeT 3JI0ynoTpeOICHUE 3TUMU TPaBaMHU.

CeMeliHple TIPaBOOTHONIEHHUS - 3TO BOJIEBBIE JUYHBIE HEUMYIIECTBEHHbIE WM HMYIIECTBEHHBIE
OTHOIIICHUS, OTNPEACICHHBIC CEMEHHBIM 3aKOHOJATEILCTBOM U YPETYJIMPOBAHHBIE HOPMaMH CEMEHHOTO
mpaBa, a B OIpPENEICHHBIX CIy4YasX M IPaxTaHCKO-TTPABOBEIMH HOpPMaMH, B KOTOPBIX YYaCTHUKHU
IOpUAMYECKH CBA3aHBl HANWYHEM B3aWMHBIX | CyOBEKTHBIX TIpaB M oOs3aHHOcTeld. CemelHbIe
MIPaBOOTHOMICHNSI BO3HUKAIOT B Pe3yJbTaTe BO3ACHCTBUS CEMEMHO-IIPABOBBIX HOPM Ha PETyIUpYyeMble HMH
0O0IIIECTBEHHBIC OTHOIICHUSI.

[IpaBa m 00s13aHHOCTH WJIEHOB CEMBH 3[I€Ch TapaHTHPOBAHBI T'OCYAAPCTBOM, B TO K€ BpeMsS HX
BO3HMKHOBCHHE W CYIIECCTBOBAaHHC  OOYCIOBJICHBI JIHMIIb ONPEACICHHBIMU FOPUINICCKUMHU  (paKTaMu
(KpOBHBIM POJICTBOM, BCTYIWICHHEM B Opak, YCHIHOBJIICHHUEM). B CBSI3U C 3THUM APYTUM Ba)KHBIM MOHSATHEM B
ceMeTHOM TipaBe SABJsIeTCS «OpaK» (CynpyKecTBo).

[Ipu BcrymieHWH CyOBEKTOB IpaBa B 3aKOHHOE CYIPYXKECTBO, TOCYIAPCTBO JIAET JIOTIONIHUTEIHHOE
MPaBO 3allUThl MMYIICCTBEHHBIX OTHOIICHUH MaHHBIX CyOBekToB. [Ipm 3akimoueHun Opaka, CyOBEKTHI
Hapsily ¢ TOCYAapCTBCHHOM perucrpanuell Opaka, MOTYT 3aKIIOYUTh OpadHbId JOTOBOpP, KOTOPBIA OyAeT
pPerynupoBaTh OTHOIICHUS MEKAY HUMH U CITY>)KUTh TapaHTHEH MX 3aIlUTHI.

3axmogeHne ), OpaqHoro JI0roBOpa IPEACTaBIICT COO0OW ITMBMIM30BAHHBIM MOAXOM K OpadHbIM
MMYLIESCTBCHHBIM OTHOIICHUSM, OJHAKO, 110 MHEHUIO HEKOTOPBIX JKCIEPTOB, B MacCOBOM CO3HAHUU
Ka3aXCTaHCKUX IpakaaH OpadHbIi JOTOBOP BOCHPHUHUMAETCS KaK HEYTO Uy’KJ0€ HalleMy co3HaHuio. Yacto
OTHOUIEHWE K HEMYy HETaTUBHOE, IOCKOJIbKY JKEJIaHWE YPETyJIUpOBaTh OTHOIICHHS MEXIY CYIpyraMmu
(Oymymmmu  cynmpyramu) OpadHbIM JOTOBOPOM HEPEAKO CUMUTACTCS MPOSBICHHEM O€3MyXOBHOCTH,
Oe3npaBcTBeHHOCTH [1, 58]. Ho Tak nu 3T0 Ha camom nene?

I'paxnane, ocobeHHO 0o0namaronIie 3HAYNTENbHBIM UMYIIECTBOM B CTOMMOCTHOM JIKBHBAJICHTE, Yallle
33JlyMBIBAIOTCS O 3aKJIFOUEHUH OpayHOro JIOTOBOpPA, T.K. 3aKOHHBIA PEXKHUM HMYIIECTBAa HE BCET/]a CITIOCOOCH
YAOBJIETBOPUTH HHTEPECH! CYOBhEeKTOB. OCOOEHHO YacTO BCTPEUAIOTCS TAaKWUE CUTYAIMH, KOT/Ia OJHA CTOpPOHA
BKJIaJIbIBAE€T BCE CBOE BpEeMS, ACHBIM W YCHIINS, YTOOBI NMOBBICUTH MaTepUaiIbHOE OJIarOCOCTOSHHE CEMbH,
o0ecneunTs AETAM JOCTOWHOEe 0O0pa3oBaHHNE, UMYIIECTBEHHOE OOecleueHne, a APyrol Cympyr Jaiie BCETro
He paboTaer, 3aHUMAeTCs JOMAITHHM XO3SHCTBOM. B Takoil cHTyanmuu Mo 3aKOHY pa3jien HUMYIIeCcTBa
MpoucXoAms Obl, TaKUM 00pa3oM, BCE COBMECTHO HAXXHUTOE HMMYIIECTBO OBUIO OBl Pa3felicHO MEKIY
CyIpyraMH T[OpPOBHY, HE3aBHCHMO OT TOTrO, Ha 4YbH ()MHAHCHI OHO OBIJIO TPHOOPETEHO, MPHYEM
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HepaOoTaromuii cynpyr obecrieumBaicsi ObI, KpOME 3TOTO, AOMOJHUTENHHOW YacThI0 HWMYIIECTBA, IpPHU
OTIpE/IETICHUH MECTAa KUTEIHCTBA JIETEH C HIM.

[lonsTne Opaunoro noroBopa 3akperuieHo B ctathe 39 Komekca PecryOnuku Kaszaxcran « O Opake
(cympyxectBe) U ceMbe»: «bpadHBIM JOTOBOPOM NPHU3HAETCS COTJAIllCHHE JIMI, BCTYNAOIMX B Opak
(cynpyXecTBo), WM COTJIAIIEHHE CYIPYTOB, OMpEAeNsAioliee HMYIIECTBEHHBIE TpaBa W OO0SI3aHHOCTH
CynpyroB B Opake (CympykecTBe) W (WIM) B CIIydae €r0 pPacTOPKEHUS», W JAHHOE IOHATHE SBIISCTCS
MIOJIHOLIEHHOM 4acThI0 Ka3aXCTAaHCKOTO CEMEHHOT0 3aKOHOIaTeIbCTBA [2].

OpHako, Kak y)XKe TOBOPHJIOCH BHIIIE, JJIsi OONBITMHCTBA Ka3aXCTAHCKUX TPaXKTaH MOHATHE M cama
nprpoaa OpadyHOro JOTOBOpa BCE €IIle MPOJIOIKAET OCTaBATHCS YEM - TO HOBBIM, 10 KOHIIA HE OCO3HAHHBIM
IUIs COBPEMEHHOT0 00pa3a ’KU3HU YeIOBeKa.

B aT0ii cBs3M, Kak MHE TIpeACTaBIsETCA, IPOOIEMAaTHKa COCTOUT B TOM, YTO HAIlle 0OIIECTBO MOPAIBLHO
HE TOTOBO K 3aKJIFOYEHHIO TAKOTO PojAa TOKyMEHTOB. Benp BcTymas B Opak, JIFOAN HE 3alyMBIBAIOTCS;,0. TOM,
YTO B JKM3HU MOXET HACTYNHUTH 3Tal Opakopa3BOTHOTO Ipolecca, Aa W BooOIlle, OTHOMICHHS B Opake
JOJDKHBI CTPOUTBCS Ha Bepe u ro0BU. Bomee Toro, B HameM oOmiecTBe CyIIECTBYET Apyras CTOpOHa
po0GJIeMBl. DTO TPaKTyeTCs TeM, YTO OOMIECTBO XOTh U MPHUHSIIO JAaHHOE MOHITHE B 3aKOHOAATEIHCTBE, HO
MPaBUIBHOTO TIOHATHS He chopMuUpoBano. HempaBuiibHOCTh MOHUMAaHHS COCTOUT B TOM 4YTO, OOILECTBO HE
MOHUMAET 3HAYMMOCTH JJaHHOTO BHJA JI0TOBOPA, HE MIPAaBUIILHO pa3rpaHUYMBACT €ro HE0OXOIUMOCTb, Ooee
TOTO, B 3TOW Mepe 3TO NMPHUBOJUT K HETATUBHOMY OTHOIICHHUIO K MOHITHIO MHCTHTYTa OpayHOro JIOroBopa.
Ecnmn paccmatprBaTh MCTOPHIO BO3HHKHOBEHHS OpadyHOTO IOTOBOpa, TQ' €rol KOPHH \YXOHIT TIyOOKO B
JOpeBHOCTh. VIcTOpHYeckH TMOSABJICHWE HHCTUTYTa OpavyHOro JOroBOpa ‘B, CEMEHHOM IpaBe CBSI3aHO C
BO3HHKHOBEHHEM YacCTHOW COOCTBEHHOCTH. BpauHbIli KOHTpakT ObUI M3BECTEH,CLIC PUMCKOMY IpaBy, IIe
OCHOBHBIC ()OPMBI BCTYIUICHHS B Opak HOCHIM NPU3HAKU TPKIAHCKO-HPABOBOM CHENKH. MHOTO BEKOB
Hazan, B JlpeHem Pume u ['penum, *KCHIUHBI U MYXYUHBI, OPSKIC YeM 3aKIIOYHTH OpakK, COCTABIISIIH
JOTOBOP, B KOTOPOM OIHUCHIBAIM CBOM OTHOIIEHHSI OTHOCHUTEIBHO HMYIIECTBA, OJHOBPEMEHHO OrOBapuBast
YCJIOBHS HACIIEAOBAHMS, COBMECTHO HAKHTOTO B Oymymiem uMmyimectsa [3; 405].

beckoHDMMKTHOCTE OpayHBIX OTHOIIEHWH, JOCTHUraeMas ) IpH TOMOIIM OpadyHOro JI0roBOpa,
CIOCOOCTBYET IICUXOJIOTUYECKOMY BOCIIPHATHIO MOJIOI0KEHAMU BCel AajbHEHIIEH KU3HH KOHPIUKTOB [4].

Takum oOpa3om, OpauyHbIi JOrOBOp B €rowM3HAYaJbHOM CMBICIEC M Ha3HAYCHWH,  CIIEAYeT
paccMaTpuBaTh Kak 3JIEMEHT HE TOJIBKO IOPUANYECKON CTOPOHBI OOIIECTBA, HO U KYJIBTYPHOU, M COITUAIbHOM
CHCTEM 001IIecTBa.

B nacrosiiee BpeMsi, B CO3HaHHU JIIOJCH, CYIECTBYET TAKOTO POAAa MHEHHUE, YTO «OpauHbIii TOTOBOP
MIPEICTABISIETCS BOJICUIBSIBICHNEM 3aKITIQMEHUSI COCTOSATENBHBIX, 00ECIIEYeHHBIX IO/, KOTOPhIE MMEIOT
CYIIECTBEHHOE MMYIIECTBO, W MPEICTABIIET COOO0N >KOHOMHYECKYIO HEHHOCTh, a JJIS HapoAa CPEIHEro
KJj1acca OpayHbIil JOTOBOP HE MpeACTaBIIseT HUKAKOTO HHTEpeca.

Uwcino OpavHBIX JIOTOBOPOB CPEJH HANIMX TPaXJIaH 0COOEHHO BO3POCIO B TEUEHHUE TOCIEIAHUX JIBYX
JIeT, HO, TEM HE MeHee, He 00pesio eraTyc HeoOX0UuMOro JJOKyMEHTA.

[To nanHBIM OpUAHYECKUX OIOPO, OJHA Ka3aXCTaHCKas IMapa W3 MATHAAINATH MOAMKUCHIBACT OpavHBIMA
JoroBop [5].

Hcxons u3 3100, BAXKHO'TOHMMATh MPOOJIEMHBIN MOAXOA K MOHUMaHHIO OpadHoro morosopa. Ilo-
MOEMYy MHEHHIO LeJIeC000pa3Ho ObUI0 OBl YUPEAWUTH OPraHU3alMM, YUPEKACHUs, UCXOIIIue Oyab TO OT
TOCY/IapCTBCHHBIX WM YaCTHBIX JIUI, OPTraH Pa3bsCHCHHWS TMOJXOJa K IMOHHUMAHUIO MPHUPOJLI OpavyHOTro
JIOTOBOpa, r11¢ ObUT ObI IaH YeTKHUI ITOHATUHHBIN armapar.

KaxoBammpaBeBas mpupona OpadHoro moroBopa. Bompoc 00 ompeneneHHd MpaBOBON IMPHPOJIEI
OpadHOTrO [OrOBOpa SIBISETCS OJHUM W3 CaMbIX IUCCKYCHOHHBIX B Hayke. OOHHM Yy4deHBIE, TaKHe Kak
M.B.Anrakoanckas, M.U. Bparunckuii, B.B. BerpsHckuii, 0OTHOCAT OpayHbIii JAOrOBOp K TpaskIaHCKO-
HPaBOBBIM crenkam [6, 156; 7, 27]. Mcxond U3 3TOro, MOKHO CJIIeNaTh BBIBOJ O TOM, YTO aBTOPHI, CKOpee
BCEIO MCXOJ U3 TOTO, YTO CaMO MPABO 3aKJII0UEHHE JOTOBOpa 3aKPEIUIEHO TPaXIaHCKUM IIPABOM, TIO3TOMY
OTHOCSAT OpavHbII JOTOBOP K paspsAy IPaXkIaHCKO - IPAaBOBBIX CAEIOK.

Hpyrue aBtopsl, Hanmpumep, H.H.Tapycuna, O.H. Huzamuesa, paccMaTpuBaioT OpadHBIi IOTOBOP Kak
0coObIif oroBop cemeiinoro mpasa [8]. Ha naBoiicTBeHHBI XapakTep NpaBOBOM MpHUPOABI OpayHOro
nmoroBopa ykaseiBaeT A.B. CrenakoBa, KOTOpasi CYUTAET, YTO OpayHBIA JJOTOBOP MOXHO paccMaTpUBaTh Kak
TPaKIaHCKO - TIPABOBYIO CHEIKY, TaK U CACNKY, 3aKIIOUCHHYIO B paMKax ceMeifHoro npasa [9; 208]. Ha moii
B3TJIs1/1, OpavHbIi TOTOBOP MMEET IBOMCTBEHHYIO MPUPOAY MPOUCXOXKICHHS, TaK KaK MO OOIMM MpaBUiIaM
peryaupyercsi rpakJaHCKUM 3aKOHOJATEIbCTBOM, TAE€ OEpeT CBOE HAvajo IMOJIOKEHHEM O 3aKIIOUeHHU
C/IEJIOK H JIOTOBOPOB, Ha 00s3aTeNbHYI0 (OPMY COCTAaBIICHHS, HA HEOOXOAUMBIE U CYIIECTBEHHBIE YCIIOBUSI.
Tak ’xe W3 MpUpPOAbl OPaYHOTO IOTOBOpA BHITEKAET CEMEHHOE 3aKOHOAATENBCTBO, €CIH PacCMaTpUBATh
OpauHBIi IOTOBOP IO CYIIECTBEHHBIM yClIOBHAM. Hampumep, anuMenTHble 00s3aTenbeTBa. B aToM ciryyae
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OpavHbBIil TOTOBOP OyJeT pPeryaupoBaThCS HOPMaMH CEMEWHOTO 3aKOHONATENbCTBA, U HE OYyIEeT SBISATHCS
rpak1aHCKO-ITPAaBOBOM CIIETTKOM.

3aKIIIOYeHHBIH CympyraMd OpadHbBId JOTOBOpP NpEACTaBIsAeT COOOH OXHY W3 Pa3HOBHIHOCTEH
IpaXJaHCKO-IIPaBOBOIO JIOrOBOpa, 00Jataromyro onpeaenacHHon crnenudukoit. Crenuduka BeIpaxkaeTcs B
0co00M CYOBEKTHOM COCTaBe, COACPKAHWHM W TIpeJIMETe JIOrOBOpa, MPH BCEM O3TOM coOnromas Bce
TpeOOBaHUS TPAKAAHCKOTO 3aKOHO/IATENIHCTBA 110 3aKIFOYEHHIO JJOTOBOPOB.

Kak u mobas cnenka, 1oroBop mnpencTaBisier coboil BoneBol akT. OMHAKO H 37leCh CIEAYeT 3aMETUTh
cnenuUKy 3aKI0YeHUs TaHHOTO JoroBopa. OH mpejcTaBiseT co0oil He MpocTo JEHCTBUS IBYX MU Ooliee
JINII, @ €AMHOE BOJICU3bsIBICHHE CyOBhekToB [10, 123].

Bpaunblii 1oroBop MOXeT OBITh 3aKIIIOYCH KaK CO JHsI T0J]a4d B PETUCTPUPYIONINN OpraH 3asBIEHUS O
TOCYJapCTBEHHOW perucTpauuu Opaka (CympykecTBa), IO TOCYOApCTBEHHON PETHCTPAllH 3aKITIOYEHUS
Opaka (Cympy»ecTBa), TaK U B JII000€ BpeMsI B epro Opaka (CympyKecTsa).

Bpaunblii  moroBOp, 3aKIIOYCHHBIM 0 TOCYJapCTBEHHOM pErHCTpaluy  3aKHoucHusl Opaka
(cympyxecTBa), BCTYNaeT B CHIIy CO JAHS TOCYAapCTBEHHOM PErMCTpaliy 3aKII0ueHus Opaka(CynpysKecTBa).
Bpaunblii noroBop 3akimovaercss B NMHCEMEHHON (OpME U IMOJUICKHT OO0SI3aTEIBHOMY HOTAPUATBHOMY
yaocTtoBepeHuio [2].

To ectb, HCXOAs W3 ONpelesIeHUs] TAaHHOTO 3aKOHOAATeNeM, OpavHbli JAOrOBOP MOTYT 3aKII0YaTh
CYIIPYTH, T.€. JIUIIa, KOTOPBIE COCTOSAT B Opake, WK K€ 3aKIIOUUTh eTo 0 Opaka, HO FOPUARYECKON CHUIION OH
OyneT o0JamaTh UMb ITOCIE TOCYIapPCTBEHHOM PEruCTpaIiuy opaka.

Kak Ham X0poI110 U3BECTHO, COBPEMEHHOE 00LIECTBO JIIOOUT «TpaskaaHCKOe» COCTOsiHME Opaka, T. € 6e3
ounmansHoOi peructpanuu. OTcI01a BBITEKAET, YTO HU MPaB, HU 003aHHOCTEH APYT Nepesa IpyroMm, rnepes
POXJICHHBIMH BHE Opaka JeTbMH, Iepe]] TOCylapCTBOM, HAKOHEI, MPOCTO Y JAHHBIX CYOBEKTOB HE
cyuiectByeT. Kak MHe mpezacTaBiisieTcs, IpyM BO3MOXKHOCTH Ha 3aKQHOJATEIIBHOM YPOBHE MPOpadoTaTh TOT
(hakT, 4TO CBOIO IOPUIMUYECKYIO CHITy OpauHBIi JOrOBOp OOpeTaeT He HOCie roCyAapCTBEHHON PerucTpaluu
Opaka, a B MOMEHT €r0 TOJIMTUCAHUS] CTOPOHAMM, JKENAIONIMMHU B HaJIbHCHIIIEM BCTYIUTH B Opak.

Kak yxe ToBOpPHWIIOCH BBINIE, YTO 3aKJIrOYas OpayHBIM \IOrOBOp, CYNPYTH, WU IUIA, B OyIymem
JKEeNaloIye BCTYNUTh B OpadHble OTHOMICHUS, XOTST SAlWTHTh CBOE HMMYyIIecTBO. Ho ecnu 3aTpoHYTh
0071aCTh JTMYHBIX HEUMYIECTBEHHBIX OTHOIICHUHN CyOHEeKTOB?! BO3MOXXKHO 1M MX BKJIIOYHTH B JIAHHBIN
noropop? 31ech MOXKHO CKas3aTh, YTO CBOOOAa OpadHOro jiorosopa orpanuuuBaercsa. CormacHo cr. 41 m.3
Kopmekca «O Opake (cympyxkectBe) u cembe» PecmyOnuku Kazaxcran : «bpauyHblii JOroBop HE MOXET
OrpaHUYUBATh MPAaBOCIIOCOOHOCTh HIIM JIeeCNOCOOHOCTE CYNpPYroB, MX MNpaBO Ha oOpalleHHe B CyJ 3a
3aIUTON CBOMX MPaB; PETyIUPOBAThH JIMYHBIE HEUMYIIIECTBEHHbIE OTHOIICHUA MEXAY CyNpyraMmu, Ipasa u
00513aHHOCTH CYIPYrOoB B OTHOLICHUHW' JCTEH; HpEIyCMaTpUBATh TOJOXKEHUS, OTPAaHWYHBAIONINE IPABO
HETPYJOCHOCOOHOTO HY>KAAIOUIETOEs CYHNpyra Ha TMOJIy4YeHHE COIACpKaHUS, W Jpyrue ycJOoBuS,
MIPOTHUBOpEYAIiE OCHOBHBIM HayallaM bpadHO-ceMeitHOTO 3akoHonaTenbeTBa Pecyonuku Kasaxcram» [2].
OT0 O0OBACHSAETCS TEM, YTO NAaHHBIE OTHOIIEHHS HOCST JHMYHBIA XapakTep Ul KaXIoro cyObeKkTa u
yIIeMJICHHE TakuX MpaB HE Aomyckaercs. l[losTomy 3akoHOmaTesls HE JaeT TAaKOro mpaBa CyOBEKTaM,
3aKITI0YaloIIMM OpayHbIil JOTOBOP.

B OpayHoM m0T0BOpE) CYHPYTH BIpaBE ONPEAETUTh CBOHM IpaBa W OOS3aHHOCTH IO B3aUMHOMY
COJIEPIKAHUIO, CIOCOOBI y4yacTHs B JOXOJaX APYT ApYyra, MOPSAOK HECEHUS KaXIbIM M3 HUX CEMEHHBIX
pacxoJ0B; ONMPeASTUTh UMYIIECTBO, KOTOpOoe OyeT nepeAaHo KakI0My U3 CYIPYroB B CIIydae pacTOPKEHUS
Opaka (Cympy>kKecTBa), a TaKXXe€ BKJIIOYNTH B OpadyHbBIil TOTOBOpP JIFOOBIC WHBIC ITOJIOXKEHUS, KACAIOITHECs
MMYIIECTBEHHBIX OTHOIIEHU CyNpyroB, a TAaKK€ HMYIIECTBEHHOE IOJIOXKEHHE AETeH, POKIACHHBIX WIIN
YCHIHOBJIEHHBIX (B 3TOM Opake (cympyxecTBe). [7aBHas W BakHas OCOOCHHOCTh OpayHOro JOTOBOpa
34KJTIOYAETCs. B/TOM, YTO B HEM, CYNpPYTH, IO CBOEMY YCMOTPEHHMIO MOTYT COTJIaCOBaTh OCOOBIM pexuM
cOOCTBEHHOCTH Ha BCE MMYIIIECTBO, Ha €T0 OT/IEbHbIE BUJIBI MM Ha UMYIIECTBO KaXI0TO U3 Cynpyros. llpu
3TOM pedyb MOXKET HJATH KakK 00 YK€ HaXHUTOM, TaKk U O Oyaymiem umyniectBe. ONTUMaIbHO YCTAaHOBUTH
PEXUM pa3leIbHOW WM JTOJIEBOM COOCTBEHHOCTH Ha HEABMKMMOE HUMYIIECTBO, KOTOPOE B 005S3aTEILHOM
MOPSIJIKE JIOJDKHO OBITh 3apETUCTPUPOBAHO: KHUJIOH JIOM, KBapTHpa, 3eMENIbHBIN y4acToK | T.I. B moroBope
MOKHO ONPENEINUTh, YTO TOT M3 CYNPYTOB, Ha Yb€ MMs 3apPETHCTPUPOBAHO HWMYIIECTBO, CUMTACTCS €ro
COOCTBEHHHKOM. DTO JJa€T €My MPaBO PACIIOPSKATHCS HEABIKUMOCTBIO II0 CBOEMY YCMOTPEHHIO, TO €CTh OH
MOJKET ee IMOAApUTh, OOMEHSTh, CIATh B apeHAy, 3aJ0KHTh WIH IPOCTO IMPOAaTh 0€3 HOTAPHAIBLHOTO
cornacusi cynpyra. Crnenyer ydecTh B JOKYMEHTE M COBMECTHOE NpaBo (Kak B Opake, Tak W IOCIE €ro
pacTOpKeHUs) Ha BIAJCHHE UMYIIECTBOM, IPUOOPETEHHBIM JI0 BCTYIUICHUS B Opak KaXIbIM U3 CYIPYTOB.
BaxxHO TOMHUTH, YTO YCIOBHs OpadyHOrO0 IOTOBOpa HE JOJDKHBI TPOTHBOPCYHUTH JIEHCTBYIOLIEMY
3aKoHOMaTenbCTBY PecyOnmmku Kazaxcras.
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Bpaunblii oroBop 3akitodyaercs B MUCbMEHHON QopMe U TOJIECKUT 00s3aTeIbHOMY HOTapUAITEHOMY
YIOCTOBEPEHUIO. DTO OOBSICHACTCS TEM, UTO Tepei YAOCTOBEpEeHHEM OpayHOTo J0TOBOPa HOTapHyc 00s13aH
Pa3bsCHUTH CYNpyraM WX IpaBa U OOS3aHHOCTH, 3HAYCHHE W CMBICT 3aKII0YaeMOr0 WMHU JIOTOBOPA,
MPEeIyNPEAUTh O IOPHIUYCCKUX IIOCIHSACTBUAX €ro 3aKIIYCHUs, BO HW30eKaHHWE HEOIarompHusITHBIX
CUTYyalUM.

OCHOBHOM 1IeJTbI0 OpavyHOr0 JJOTOBOpa BBICTYNAET HE OOMEH UMYIIECTBOM, HE M3BJICUCHUE TIPUOBLIH, a
YCTAaHOBJICHHE WHJIMBUIYAJIBHOTO, T.C. MO KEIAHUIO CTOPOH, PETYIMPOBAHUS UMYIIECTBEHHBIX OTHOIICHUN
CYIIPYTOB, KOTOPBIE B UTOT€ CIOCOOCTBYIOT YKPETIEHHIO CEMbBH.

Ucnonb3oBanusi TpaBOBOM KOHCTPYKIIMH OpavyHOTO JOTrOBOpa IMO3BOJSIET OO0ECHEYUTh WHTEPECHI
TpaxJaH C pa3HbIM HMYIIECTBCHHBIM IMOJIOKeHHeM. [IpaBoBoe perymupoBaHue OpadHOro JOTOBOpa B
CEMEIMHOM 3aKOHOJIATENILCTBE JODKHO OBITH Oosiee neTanbHbIM. He cMOTps Ha TO, 4TO mpaBoOBas MPHPOJA
OpavyHOTO IOTOBOpA ABOMCTBEHHAS, HA MO B3TJIS, OH ABISETCS] CAMOCTOSTENIHBIM BUIIOM JOLOBOPa:

Tak e CTOMT OTMETUTh, YTO 3HAYCHHE OpayHOrO JOTOBOPA 3aKIIOUACTCs, MPEkKIEC BCETO, B
pacUIMpPEHUHd BO3MOXKHOCTEM CYIpYroB, MNPEAOCTABICHUUM UM IIpaBa CaMOCTOSITEIBHO) PETryIHpOBaThH
MMYIIECTBEHHbIE OTHOIICHNS B Opake WK B CIIydae ero pacTOP>KEeHHSI.
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MOJIEJIb OBIHEW COBCTBEHHOCTH B PUMCKOM YACTHOM IIPABE

Ymeybaes T.T., doxmopam iopuouyecxozo gpaxyrvmema Kapl'V um. akademura E.A. Byxemosa
Kuszoapbexosa A.C., k.10.H., doyenm, 3a8. Kagheopou epadcOanHcKo2o u mpyoosozo npasa
Kapl'V um. axademuxa E.A. Byxemosa

T'ocyaaperBamu, BXOISAIIIMMHI B POMaHO-TEPMaHCKYIO TIPAaBOBYIO CUCTEMY, B CBOE BpeMsl ObLiIa IIPUHSTA
32 OCHOBY KOHCTPYKITHS 001Iel coOCTBEHHOCTH, pa3paboranHas B rnepuof [peBHero Puma, B cBs3u ¢ 4em,
OpU aHAIM3e JAHHOTO HWHCTUTYTa B 3aKOHOJATENBCTBE JIIOOOH €BPOTEHCKOW FOPUCIUKIINH, HEOOXOTUMO
OTTAJKNBATLCSA OT MOJICIIN 001ell COOCTBEHHOCTH, pa3pad0TaHHONH PUMCKUMU FOPUCTaMH.

Kak cuutaer C.C. AnekceeB, U ¢ TOM CIIOKHO HE COTJIACUTHCS, PUMCKOE YaCTHOE MPaBO IIPOU3BEIO
«MOTIHOE, TIOKAITYH, JaKe «B3PHIBHOE» HMHTEIIEKTyallbHOE 00OTAIllCHUE MpaBa, KOrja pa3yM «BOPBAJICS» B
00J1aCTh CONMANTLHOMN PETYJISAIUA U B CBI3U C MOTPEOHOCTSIMH IETOBOM KU3HHU U IOPUINICCKON MPAKTHK U
MPOSIBUWJI C BOIO CHIYy B CO3JaHUU HOPUIWYECKUX MEXAHU3MOB, KOHCTPYKIMH U KaTErOpUil BBICOKOTO
WMHTEJUICKTYallbHOTO TOpsAKa. ... [103ToMy OHO 4YyTh JIM HE B TOTOBOM BHJI€ BOIIIO B YEIOBEUYECKYIO
KynbTypy. IlpudyeM Bomwio He Kak cucTeMa 3(G(EKTHBHBIX KOHKPETU3MPOBAHHBIX OPHUAMYCCKUX
MIPEANHCAHNN. .., a KaK WHTCJUICKTYaIbHBIC MPABOBBIC IIEHHOCTH — COBEPIICHHAS CHCTEMa IOPHIMYECKHX
MOCTPOEHUH, KOHCTPYKLIMM, KATETOpUid, MOHATUHHOTO U JICKCUYECKOr0 anmnapara, CyMMUpPOBaHHbIX B VI B. B
nmurectax kommwisanui (kogekce) FOctuananay [1, 139].
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