VK 342:338.22

Andrzej Bisztyga, Stanistawa Kalus

University of Silesia in Katowice, Poland (E-mail: ambisz@jinteria.pl)

The constitutional principle of social market economy and its protection

The article aims at presenting the content of the constitutional principle of social market economy including
the standards established by the doctrine and constitutional case law. The constituents of the principle are:
freedom of economic activity, private property, and solidarity, dialogue and cooperation between social part-
ners. The authors attempt at reconstructing the practical protection of this principle. This issue is profound as
the said principle constitutes the basis of the social and economic system of the Republic of Poland.
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I. My presentation is devoted to the constitutional principle of social market economy and forms of its
protection in the jurisdiction of the Polish Constitutional Court. This principle hasbeen developed in legisla-
tion, which might be considered to be evidence of its protection. It may also be seen.as a manifestation of the
lawmaker’s respect, that is to say, the parliament’s respect. Article 20 of the Constitution of the Republic of
Poland provides that social market economy, based on the freedom of economic.activity, private ownership
and solidarity, dialogue and cooperation between social partners shall be the basis of the economic system of
the Republic of Poland.

According to the Polish doctrine of constitutional law and the jurisdiction of the Constitutional Court,
the principle of social market economy holds a status of the fundamental principle of the Constitution of the
Republic of Poland. Therefore it is a constitutional standard of particular significance, defining one of the
foundations of the political system of the Republic of Poland. Thus, it has its own legal and constitutional
dimension, but its content has been developed largely-outside legal science.

II. The notion and concept of social market economy should be derived from the doctrine of ordoliber-
alism and the Freiburg school, gathered around the «Ordo» [1], a periodical published in Germany. In gen-
eral terms, this school’s representatives supported the normatively ordered economic freedom. They empha-
sised the importance and significance of the relations occurring between the constitutional regulation of eco-
nomic system and the legal regulations concerning economy included in other subconstitutional normative
acts. All the regulations ought to form a coherent and consistent system of ordered economy, taking into ac-
count the principles of freedom (Freiheit ordnen). The first normative stage of building an economic order
was to be developed at the second stage which was to be practical influence exerted by the state on the
course of the currently running economic processes in the spirit of some definite values such as order, mod-
eration and balance [2].

III. The principleof social'market economy within the framework of the Constitution of the Republic of
Poland is of a dynamic character. It bears the hallmarks of a general clause. Therefore, the descriptive
method must prevail when-defining the principle’s connotation. The process of constructing the connotation
of the principle of social market economy is not a closed process. However, it cannot be described as a
«dead» principle or being in the initial stage of its construction. It should be stressed, that its connotation
(significance) involves the considerable output of the doctrine of law and the jurisdiction of the Constitu-
tional Court, which Article 20 of the Constitution of the Republic of Poland has produced for the 14 years,
that the Constitution has been in force. As a result of this Article, a lot of content being part of the output of
the German doctrine has permeated the Polish legal order [3]. Thus, from German ordoliberalism we have
taken the arrangement, that an essential quality of economic system is safeguarding fundamental values: so-
cial order and economic order, which may be effected by means of a stable and cohesive economic policy,
primarily aiming at ensuring competition [4]. A particular importance should be attached to the stimulation
and revision of market mechanisms by the state in such a way, so that the economic system can guarantee the
market freedom of action, protect free competition, while assuring social security at the same time. Imple-
mentation of the discussed concept is to prevent excessive social stratification, social market economy is as-
sumed to mean a middle-of-the-road solution based on compromise [5].

IV. An insight into the character and particular elements of social market economy should be preceded
by a presentation of the assumptions of market economy, deprived of the adjective «social». Let me remind
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you that in market economy the prevailing importance and special tasks are on the part of private entrepre-
neurs acting in terms of economic freedom. The characteristics of this economy are the following: 1. dynam-
ics (speed) of establishing legal relations, 2. guaranteeing safety of business transactions, 3. funding this kind
of activity first of all on the basis of credit, 4. permanence of the relations of business transactions, often tak-
ing the form of mass relations, 5. raised standard of requirements concerning the entrepreneur’s performance,
resulting from his professionalism. Laws regulating business transactions result from the pursuit of certain
principles which indicate a certain system of values, set directions of further legislative actions, thus deter-
mining the manner of their interpretation and preferences in case of conflict of legal norms as well as define
the limits of making use of subjective rights within the framework of this type of economy. These principles
also indicate certain directions of establishing norms of the law of business transactions in respect of their
social and economic background, allowing for regulating them in such a way as to enable parties of the eco-
nomic relation to enjoy subjective rights more extensively [6].

Let’s emphasize that the state’s constitutional duty is to guarantee under the law that it makes funda-
mental principles of market economy. The doctrine generally agrees on a catalogue of fundamental princi-
ples of market economy, although sometimes there are doubts about their interpretation. We should, how-
ever, consider the fact that these principles must be considered comprehensively, which means that they can-
not be treated selectively, but we should seek to apply them all in the practice of business transactions. These
principles include: 1. the principle of freedom to undertake business activity, 2. the principle of equality of
business enterprises, 3. the principle of professionalism of entrepreneurs and raised professional diligence, 4.
the principle of freedom of contract, 5. the principle of protection of market-and.freedom of competition as
well as transparency of data and 6. the principle of security of business transactions [7].

V. Article 28 paragraph 1 of German Constitution determines the social lawful state (soziale Recht-
staat). The party, which subscribed to the practical implementation of the policy in the spirit of this German
constitutional principle, was not only the traditionally social party —— Social Democratic Party of Germany,
but also the CDU/CSU coalition, which was the first to include it in their political and economic programme
back in 1949. As a result, today Germany is seen as a social state, on the background of other EU countries [8].

The Polish constitution maker of 1997 did not go'as far. On the one hand, after the system transforma-
tion in 1989, Poland was, and in a way still is, a country which is making its way and undertaking the task of
building a social state was beyond its financial capacities. On the other hand, the same system transformation
resulted in a politically powerful trade union movement as well as aroused social expectations. Thus, the Pol-
ish constitution maker (parliament) was aware of the existing limitations and did not introduce the social
state clause to the Constitution of the Republic of Poland in 1997. However, they decided to establish at least
a social market economy [9]. For a country which has only just begun to make its way to market economy,
this was a significant political and constitutional challenge.

Generally, we know what market economy is about, including such notions as competition and profit.
However, there arises a question.of the scope of correction of the notion of market economy resulting from
using the adjective «social» for its description. So, the social dimension of economic system should reveal in
the humanization of work process, equal opportunities and even participation in enterprise management. One
of Polish authors, professor Zbigniew Witkowski, even says — perhaps a little idealistically — that Article
20 of the Constitution of the Republic of Poland expresses a necessity of adopting ,.the attitude of economic
humanism» under the economic system [10]. The point is, to base the national economy on market mecha-
nisms which are influenced by the state in order to mitigate social effects of the functioning of free market [11].

The Polish Constitutional Court pronounced further on the idea of social market economy in 2001 [12].
In its judgment; the Court held, that at constitutional level social market economy is indicated, on the one
hand, by fundamental, traditional elements of the market in the form of economic freedom and private own-
ership, and, on the other hand, by means of social solidarity, social dialogue and cooperation between social
partners. Thus, according to the Polish Constitutional Court, social market economy is not just an economic
model, but also a more general vision of social order, as desired by the constitution maker.

In its jurisdiction concerning social market economy, the Polish Court refers not only to relevant provi-
sions of the German Constitution, but also to corresponding norms of the constitutions of Italy, Spain and
Slovakia.

The latter, however, do not contain the wording «social market economy», but some of their norms bear
a certain resemblance in terms of the content. Therefore, I will be very much interested in Professor Filip’s
position. We will try to answer the question of whether the provisions of the Constitution of the Czech Re-
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public, as well as the provisions of the Charter of Freedoms and Rights correspond with the idea of social
market economy, distinctly present in European constitutionalism.

I am sure that during these comparative studies, their European aspect will emerge. We will certainly
have to refer among others to the Charter of Fundamental Rights of the European Union, including the provi-
sions of its Chapter I1I called Equality and Chapter IV, called Solidarity [13].

V1. In accordance with the provisions of Article 20 of the Constitution of the Republic of Poland, social
market economy is based on three pillars. Firstly, freedom of economic activity. Secondly, private owner-
ship. Finally, solidarity, dialogue and cooperation between social partners. The mentioned bases of social
market economy are characterized by a more straightforward normative dimension than the very notion of
social market economy, analyzed in abstracto [14]. They are also constitutional reference norms of the prin-
ciples of social market economy, often used by the Constitutional Court in its jurisdiction.

VII. Concerning the first pillar of social market economy, the Constitution of the Republic of Poland
does not define the notion of economic activity. According to the position established in the doctrine, free-
dom of business activity means freedom to undertake and run business activity in a selected legal forms and
on the independence basis, yet with non-violation of public interests [15]. Subjects of the principle of eco-
nomic freedom are only private business entities, that is entrepreneurs. The Constitutional Court held, that
economic freedom is not on the part of organizational units with the prevailing share held by the State Treas-
ury or local government units. Thus, economic freedom does not refer to the state and other state (as well as
economic) organizational units [16]. It is stressed in the doctrine that.the tasks of the state do not include
conducting business activity, aimed at making profit on one’s own behalf and-on one’s own account, as it
would be contrary to the political role of social organization that it performs [17].

Moreover, the principle of economic freedom means having to.conduct this activity without any unnec-
essary limitations and obstructions introduced by the state, although such restrictions may result from a ne-
cessity to protect the market and contractors and security of transactions. The idea of social market economy
is not opposed by the limitations resulting from the necessity to. put in order certain areas of activity, for in-
stance construction permit, necessity to register business activity, or security reasons, for example limitations
resulting from the provisions on work health and safety [18].

VIII. The second pillar of social market economy is private ownership. Article 20 of the Constitution of
the Republic of Poland establishes private ownership as a‘constitutional principle, and consequently, private
ownership is of primary importance as a material basis of business activity [19]. Yet, since the Constitution
of the Republic of Poland does not contain a legal definition of private ownership, it should be broadly un-
derstood, as any ownership of non-state entities. As the Constitutional Court held, it includes also units of
territorial government in the scope of property which does not serve directly public benefit [20]. In other
words, private ownership is any. ownership belonging to entities which are autonomous in relation to the
state. Although the Constitution allows the existence of state and local government ownership, yet it does not
change the fact, that the prevailing and basic form of ownership should be and in fact is private ownership.

I should add, that in Polish circumstances private ownership is in a way of a developing character, as it
is where the constitutional, aimed at the lawmaker (parliament), imperative of continuation and completing
the processes of privatization and denationalization (reprivatisation) should be derived from.

In additiony coneluding a contrario from the preference and dominance of private ownership as estab-
lished by Article 20 of the Constitution of the Republic of Poland, it is where the prohibition of nationaliza-
tion of sectors of economy and the prohibition of returning to the system based on the dominance of owner-
ship.of the state and state enterprises should be derived from.

IX. As faras the third pillar of social market economy is concerned it was not defined in the Constitu-
tion of the Republic of Poland either. Solidarity, dialogue and cooperation between social partners do not
have a well-established tradition in Polish constitutional law [21]. Therefore, the Constitutional Court had
come to play a significant role in this case, too. The Polish Court held, that basing social market economy
among others on solidarity, dialogue and cooperation between social partners involves the concept of balance
of interests of market participants, as well as respect for their autonomy, creating constitutional guarantee of
dispute settlement based on negotiation which enables to overcome tensions and conflicts in the process of
management [22]. By this settlement, the Constitutional Court referred clearly to the doctrine of social soli-
darity which derives from the social teaching of the catholic church. This doctrine stresses the importance of
the existence of moral and social bonds between people and places the idea of common good at the heart of
social and economic thought. Also, the opening Article 1 of the Constitution of the Republic of Poland says,
that the Republic of Poland is the common good of all its citizens. The Constitutional Court’s reasoning is
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complemented by a requirement, which involves all social classes being able to use it at the time of good
economic situation [23].

This thread of settlement of disputable social matters through negotiation is enlarged on in Article 59 of
the Constitution of Poland, especially in paragraph 2 which says that trade unions and employers and their
organizations have the right to bargain, particularly for the purpose of resolving collective disputes and to
conclude collective labour agreements and other arrangements. A statutory extension of the constitutional
imperative of dialogue of social partners is the Act on the Tripartite Commission for Social and Economic
Affairs and voivodship (regional) social dialogue commissions [24]. The Tripartite Commission is composed
of representatives of the government, trade unions and employers’ organizations. The Commission deals ba-
sically with negotiation of pay related matters. Moreover, the constitutional imperative of pursuing social
partnership gives rise to a duty to take into consideration opinions expressed by social partners; whenresolv-
ing matters connected with social consequences of the functioning of social market economy [25].

Set in the climate of the principles of solidarity, dialogue and cooperation between sogcial partners are
also judgements by the Constitutional Court. For example, one can point to a judgement upon which apply-
ing the previously existing, dissolved collective agreement until a new agreement comes into force was
found incompatible with the principle of social market economy. According to the Tribunal this situation
would violate not only employers’ freedom of business activity of employers as entrepreneurs, but also dia-
logue and cooperation of social partners, because its consequence would be preference of one of the partners
(namely employees) participating in collective bargaining [26].

However, in another judgement the Tribunal held that the introduction in-the so-called salary cap act, of
a restriction in the limits of remuneration of managerial personnel is compliant with the Constitution [26].

X. In conclusion, I wish to make one more comment of a more general nature. In Polish perception of
the principle of social market economy along with the already discussed positive dimension, it has also its
negative dimension, which refers to the reality of the past system. Thus, observance of the principle of social
market economy must denote the constitutional prohibition of return to the so-called socialist planned econ-
omy. In other words, Article 20 of the Constitution narrows down the lawmaker’s discretion (parliament) in
respect of choosing the economic system in the country: To be specific, Article 20 of the Constitution of the
Republic of Poland imposes a duty to reject the centralized, command and control system of economy man-
agement. Therefore, it is a constitutional barrier to the return of economic legal regulations typical of the so-
called real socialism.
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Anmxeit bucteira, Cranucinana Kanyc

OQJIEYMeTTiK-HAPBIKTHIK JKOHOMHKAAAFbl KOHCTUTY M SJIBIK Karuaajaap
’KOHEe OHbIH KOPFaHBICHI

MakanaHblH MakcaTbl KOHCTHTYIIMSIIBIK Karugajdap Ma3MYHBIHBIH oJ€YMETTiK-HAPBIKTHIK AKOHOMUKAJAFbI
JOKTPHHAMEH XoHE KOHCTUTYIMSUIBIK 3aHIapMeH OEKITUIreH CTaHJapTTapAbIH YCHIHBUTYEI OOJIBIT TaObLIa IbL.
Kypamnac xarmamapbl: 9KOHOMHKABIK iC-9pPEKeTTiH OOCTAaH/BIFBL, )K€KEe MEHIIIK, BIHTBIMAK, JHAJIOT JKOHE
QNIEYMETTIK CEpIKTECTIKTep apachIHIarbl bIHTHIMAKTACTHIK: ~ABTOpJAp OCBHl KAaFHIaHBIH TAKIpUOETiK
KOPFaHBICHIH KaiiTa KypyFa TaJmbIHABL. Bys TepeH Mocene GoJIbIN TaObUIabl, XKOFapblaa alThuIFaHail, Oy
karunanap [ossk PecryOnrkachIHbIH IeyMETTiK-9KOHOMUKAIIBIK JKYHECiHIH Heri3i OOJIbIN caHa aibl.

Anjxeit bucteira, Ctanucnasa Kanyc

KOHCTI/ITyHI/IOHHLIe NMPpUHIUIIBI B COHI/IaJILHO-pLIHO‘IHOﬁ
3KOHOMMKE M €10 3a1muTa

B cratbe npencTaBiieHO colepKaHWE KOHCTUTYLMOHHOTO NMPUHIMIA B COLMAIBHO-DPHIHOYHON SKOHOMHUKE,
BKJIIOYAsl CTAQHIAPThI, YCTAaHOBICHHBIC JOKTPUHOW M KOHCTUTYLMOHHBIM 3aKOHOM. OTMEUEHO, YTO COCTaB-
JSTIOIIMMH TIPHHIAIIAME SIBIISTIOTCS CBOOO]a SKOHOMUYECKOH IeATEeNEHOCTH, YacTHAass COOCTBEHHOCTh, M CO-
JIHUAAPHOCTD, JHAIOT U COTPYAHMYECTBO MEXIY COLHATBHBIMH NApTHEpaMu. ABTOpaMH CJieJlaHa IOTBITKA
PEKOHCTPYHPOBATh- IPAKTHUYECKYIO 3alIUTy 3TOTo HpuHIMNA. OTMedeHa IIyOMHA HCCIIELyeMOro BOIpoca.
OmpeneneHo, YTO KOHCTHTYHNUOHHBIM NPHUHIUII COCTABISIET OCHOBY COIHAIBEHO-KOHOMHYECKOH CHCTEMBI
PecnyGnuku Ilonbima.
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