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The issues of legal regulation of surrogacy in the Republic of Kazakhstan

This article is dedicated to the problem of legal regulation of surrogacy. The issue of surrogate motherhood
has not yet found a clear-cut solution not only in Kazakhstan but also in foreign countries. «Is surrogacy
the answer to infertility?», «what is the legal status of a surrogate mother or embryos?»; these are the issues,
in addition to many more, that are becoming more urgent with the rapid medical technology innovation.
This paper attempts to examine existing relevant research coducted by scientists of different disciplines,
as well as to analyze religious views on surrogate motherhood in the modern context.
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The problem of infertility of married coupleschas existed at all times. Humanity has tried to solve this
problem rather ingeniously. Indeed, expedient ways were used only when it was impossible conceive in the
traditional way. It was assumed that the alternative methods could not become the norm. Use of these tech-
niques is jusitfied by the importance of himan reproduction, basic human function. In ancient Rome they
used the concept of «renting a womby» when «men provided their wives» for rent to «couples where the wife
was barren». Like in the modern period it is @ woman who is mostly blamed for infertility, in traditional so-
cieties, it was assumed that the blood is. transmitted through male sperm. «Women, according to medieval
legalists, were considered as «reservoirsy, «vasey.

In traditional societies, terms.such as «pot», «bagy, «bundle», «boat» were also used to describe women.
In traditional societies, people did resort to non-biological methods that are so popular in modern period. Tradi-
tional societies also solved the problem of infertility using «fiction, relying on the abstract for lack of ability
to change the specific. Artificial paths are different, but they all lead to eternity, because they open some-
thing that is ableto conquer death — namely, the possibility of owning offspring» [1].

In many traditional societies, if a couple could not conceive it was possible for a wife to leave her hus-
band and enter into a relationship with another man and then to return to her husband when she would be-
come. the mother of one or more children. All these children were considered the children of her legal hus-
band.

Thus, the history and customs of various peoples confirm that human reproductive health has always
been of great importance to the institutions of family and marriage, and problems associated with it have
been solved in different ways. Existing family — marriage legislation offers citizens using forms of contrac-
tual relationship in different areas of family life. Indeed, for the «parents — children» relationship, particu-
larly, there are such contracts as parenting agreements and residence agreements, a contract that sets
the place of residence of children when parents separte, as well as a surrogacy contract. Development
of Western civilization, scientific and technological progress and the process of women emancipation have
all contrubuted to the search for new ways to overcome infertility. That includes the possibility of obtaining
genetic material from the genetic parents and inserting it into a natural biological incubator, i.e. the body of
a surrogate mother.

72 BecTHuk KaparaHguHckoro yHusepcureTa



The issues of legal regulation...

The founding fathers of in vitro fertilization (IVF) and surrogate motherhood in its modern sense are the
two British researchers — a biological scientist, Robert Edwards, and a gynecologist, Patrick Steptoe [2].
Due to the numerous moral, ethical and religious disputes arising over the issue, the national legislation
of most of the developed countries restrict surrogacy. In most countries it is entirely or partially forbidden
by law. Indeed, in France surrogacy was totally forbidden due to the belief that surrogacy is in conflict with
the law of adoption and violates the regulation on alienability human body».

According to German law, a health worker, who performed transfer of a fertilized egg, must incur crim-
inal penalties, while prospective parents and a surrogate mother are only confined to an official warning from
the authorities and the state. Many states ban only commercial surrogacy agreements. Therefore, considera-
tion of lawsuits on such agreements are not allowed. In general terms, modern reproductive technology is an
equation with several unknowns. On the one hand, reproductive technologies allow us to overcome the.prob-
lem of infertility and to ignore them would be absurd. On the other hand, modern biomedical technology is
developing so fast, that society does not have time to think of what spiritual, moral and social consequences
can such developments cause. Therefore, today surrogacy, in public opinion, is a tangle of legal, religious,
moral, and ethical concerns [2]. Indeed, the practice of surrogate motherhood entails difficult moral and legal
issues.

Decisive importance in the provisions of the legislation on issues that relate to health and human ethics,
is the state's attitude to new scientific technologies, in particular, the issues of artificial insemination, embryo
transfer, surrogacy and other methods and reproductive technologies. Surrogacy — one of the ways to solve
the existing problem of infertility of individual families whose members do not-want to separate due to bar-
renness and have a goal to raise and educate their child.

According to the experts, the statistics show that up to 15 % of married couples are childless in the Re-
public of Kazakhstan, about 30 % of such pairs, which is about 7,000 pairs a year, require the use of assisted
reproductive technology (ART). Probably, in this regard, people of Kazakhstan are tolerant in their attitudes
towards surrogate motherhood. Despite the high latency of this social phenomenon, there is a need to im-
prove the civil-legal regulation of social relations resulting from surrogacy agreements. If the medical aspect
has been resolved technologically and can be easily performed now, the legal, moral and ethical issues are
still insurmountable. Same as cloning, surrogacy provokes controversy, scandals and unprecedented lawsuits
and trials. Apart from a purely scientific thirst of knowledge, experimentation and creation, that at all times
have inevitably led to social and religious condemnation and disbelief, there is also an issue of big money,
since the procedure is very expensive. Adding to it confidentiality, complexity, and a host of other legal and
just human nuances.

The development of ART (assisted reproductive technology) and the first attempts to use embryonic
stem cells for the treatment of several diseases began to raise certain bioethical issues in recent years.
An article by professor N.A. Kayupova «New technology in Obstetrics, Gynecology and Perinatology: Re-
alities and Opportunities (humanistic, moral and legal aspects)» published in the journal titled «Obstetrics,
Gynecology and Perinatology» was one of the first major publications on bioethical issues in the modern
medicine, including reproduction. The author of this article notes that today artificial insemination is associated
with a profitable activity. Principles of morality often come into conflict with business interests and commer-
cial benefits [2].-Societal attitudes towards surrogacy differ dramatically. One can accept it or deny, and even
declare surrogacy as manifestation of «reproductive business». But is there anything more important than
the attitude of infertile couples (customers), who have an opportunity to have their genetical child? Indeed,
imagine a father'and a mother (prospective parents) who now have the chance to experience the previously
infeasible joy of motherhood and fatherhood. And finally, a surrogate mother who generally comes from
a large family with own children but devoid of material wealth, has an opportunity to receive a good finan-
cial reward, which will help to improve the financial state of her family. If we examine the religious views
on surrogacy, the world’s two major religions, Islam and Christianity, have distinctive attitude towards
the possibility of using assisted reproductive technologies to treat infertility.

In accordance with the Islamic theological and legal inferences childlessness or infertility is a test from
God. God-fearing people and people with persistent faith tend to accept this test with meekness and humility,
trusting in the grace and favor of the Almighty who is in charge of all that is far beyond from human under-
standing. But childlessness is a sign, which is followed by consolation, wherefore the grace Gracious Creator
is promised to those who can withstand the test without despondency and despair. An example of this can be
Abraham and the parents of the Virgin Mary who were blessed to have the offsprings.
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But Allah desires ease for you and does not desire hardship for you. Fundamental principles of Sharia is
to provide for diverse human interests, satisfaction of human needs and facilitatation of human life. Based
on this, Islamic law is intended to ensure the conservation of fundamental human values: religion, life, mind,
honor and dignity as well as procreation and property. These guidelines define the Islamic approach to the
problem of infertility.

If a thorough medical examination identifies recoverable/treatable causes of infertility, according to Islam-
ic scholars, the use of various forms of infertility treatment, which do not violate the pristine nature of humans,
is necessary and should be permitted. Prophet Muhammad said: «Be healed, slaves of Allah! God created
illnesses and medicines for them. Only aging is incurable» [3].

However, if traditional infertility treatments are ineffective, considering the individual characteristics
of the age of the spouses, as well as the availability of authoritative medical evidence of the impossibility
of use of any other methods, it is permissible to use assisted reproductive technologies, including in vitro
fertilization (IVF).

It is likely that legislative recognition is quite objective and justified, since only individuals experienc-
ing this problem can credibly explain their true feelings, motives, rationale for these procedures. Securing
the rules regulating the legal consequences of artificial insemination, means that family law somewhat inter-
feres with the natural functions - creation of a new life. But the family law can not remain indifferent to the
problems of the birth of children whose birth was made possible due to advances in various branches of medi-
cine (biology, physiology, genetics, etc.) Optionality of the family and marriage laws, based on the presence
of a consensual and emotional ties, allows citizens to select the most appropriate- model of behavior. Surro-
gacy in modern reality is one of the most feasible ways to realize a simple natural desire of women and men
who are not capable of natural reproduction, to have their own child. A huge number of childless couples
with a natural desire to have a child determine demand for services of a surrogate mother. The purpose
of such method as surrogacy, is only partial resolution of the problem of infertility, caused by social disas-
ters, environmental degradation and other adverse factors.

The Code «On Marriage (Matrimony) and Family» dated December 26, 2011, like the former norma-
tive act has forseen the possibility to sign surrogacy agreements. Surrogacy is an assisted reproductive tech-
nology, the implementation of which implies thata woman voluntarily agrees to become pregnant in order
to carry and give birth to a biologically alien.to her child, who will then be given to other individuals,
the genetic parents, for upbringing. They will be considered as child's legal parents, despite the fact that
a surrogate mother carried and gave birth to.it. Article 54 of the Code of the Republic of Kazakhstan
«On Marriage (Matrimony) and Family» dated December 26, 2011, states:

«1. Surrogacy contract shall be. in writing in compliance with the civil legislation of the Republic
of Kazakhstan and is subject to mandatory notarization.

2. Signing a surrogacy contract knowingly assumes parental rights and responsibilities of spouses
(child ordering party) for a child born as a result of assisted reproductive techniques and technologies.

3. Simultaneously with the surrogacy contract spouses (ordering party) enter into a contract with a medi-
cal organization that will provide the appropriate services applying assisted reproductive techniques and
technologies».

Conditions.of care for'surrogate mothers are directly regulated by Article 100 of the Code «On people's
health and the health care system» of the Republic of Kazakhstan dated September 18, 2009. According
to the abovenamed article, «by agreement between the surrogate mother (a woman who carries a fetus after
the introduction ©f the donor embryo) and prospective parents, surrogated motherhood implies child bearing
and childbirth, including premature births».

Surrogate mother may be women aged twenty to thirty-five, who have a certified medical report on the satis-
factory state of mental, physical and reproductive health, including the results of the medical and genetic testing.

The content of surrogacy agreements is regulated by Article 55 of the Code of the Republic of Kazakh-
stan dated «On Marriage (Matrimony) and Family» dated December 26, 2011. Indeed, under Article 55
of the Code of the Republic of Kazakhstan «On Marriage (Matrimony) and Family» dated December 26,
2011, a surrogacy contract should include:

1) infromation about spouses (customers) and a surrogate mother;

2) procedure of and conditions for payment of operating expenses to a surrogate mother;

3) the rights, duties and responsibilities of the parties in default of the contract;

4) the amount and procedure for compensation;

5) other conditions, including circumstances of insuperable force, i.e. force majeure [4].
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There are various methods of artificial insemination, each of which has specific medical, psychological,
as well as moral and ethical perspectives. In some cases, people use a method that maintains relationship
with both parents, in other cases, only one of them, or close relation is totally excluded. In addition, in vitro
fertilization can be implemented through the sperm of the husband the child's mother or the embryo with
parents data is implanted to a surrogate mother. In the last case, genetic and biological relationship of the
child with his parents is unconditional. It is also possible that an embryo is fertilized by a donor sperm or
an embryo is in communication only with one of the parents. In this way the biological relationship with one
parent or both parents is absent. A surrogate mother is genetically completely extraneous to the child inside her.

Since the domestic legislation does not include family contracts, surrogacy, should probably have
the civil nature. Accordingly, the subject of the contract services are child bearing and childbirth. In foreign
practice, the term «mother-incubator» is used quite often. This agreement is consensual, the rights and. obli-
gations of the parties arise from the moment of reaching an agreement. Parties to a contract have rights and
obligations, which correspond to the nature of mutual agreement. According to the contract of surrogacy re-
ward payments are optional, although the legislator indicates that the contract shall provide the order and
payment terms of material cost of the surrogate mother [5].

Under the surrogacy agreement the payment of remuneration and provision of consideration can also be
provided, therefore, the contract can have a gratuitous and non-gratuitous character. However, it is quite dif-
ficult to assign this agreement to a certain type of contracts. The surrogacy agreement is orientated towards
provision of services and assistance, i.e. «causa» of the contract is the service of nurturing and childbirth.
Let us agree that this is an unusual service, conditioned by the peculiarities of human physiology, the repro-
ductive health or lack of it, his/her social, moral and ethical requirements. If ancient Rome this agreement
used to have the character of a temporary agreement «on renting a womby, i.e. the lease agreement, today
with a great deal of doubt, it can be attributed to service provision contracts.

Paid services agreement are intended to provide services for.a fee. The subject of such type of contract
will be the service itself.

Under the civil legislation of the Republic of Kazakhstan service provsion contracts are exlusively non-
gratuitous in nature. This agreement is not intended to'provide services for compulsory compensation or for
profit. The purpose (causa) of potential parents is clear — get a service of childbearing and childbirth.
Then how one can explain the consent of a surrogate mother to childbearing, this service can cause both
positive and negative consequences for. Generally speaking, the specifics of this contract involves its conclu-
sion only when there are extreme medical.conditions. Commercial use of the institute of surrogacy is prohib-
ited by the Council of Europe, any payments can be purely objective and allow for the necessary expenses.
In this regard, one of the requirements of the foreign legislator is that the role of a surrogate mother must be
performed by a sister, or a close relative, or friend of a barren woman.

In our opinion, the contract may also be fiduciary in nature as personal trust and confidence can be de-
finitive for this type of agreement. Moreover, this contract can be seen as aleatory, since the risk of improper
performance or non-performance is already present at the time the contract entrance. Performance of the con-
tract is associated with human physiology, with human psyche, which may not always be under full control
and does not always depend on the will and consciousness. Thus, this agreement is civil in nature, but can
not be attributedto any kind of civil contracts, as it has a specific object of the contract. The subjects of this
agreement can only be individuals, while potential parents, according to the legislator, are the persons wishing
to have children. In our view, it is worth to clarify wording, whether potential parents imply any persons wish-
ing.to have children or just a married couple, or also cohabitees. If the contract is signed by cohabitees it is
not clear, whether they have the intention of further cohabitation. Then, it is logical that the agreement with
a surrogate mother should be signed by the person wishing to have a child the most.

Any other legal requirements in respect of potential parents the legislator does not bring under regulation.

Paid services agreement are intended to provide services for a fee. The subject of such type of contract
will be the service itself.

Under the civil legislation of the Republic of Kazakhstan service provsion contracts are exlusively non-
gratuitous in nature. This agreement is not intended to provide services for compulsory compensation or for
profit. The purpose (causa) of potential parents is clear — get a service of childbearing and childbirth.
Then how one can explain the consent of a surrogate mother to childbearing, this service can cause both
positive and negative consequences for. Generally speaking, the specifics of this contract involves its conclu-
sion only when there are extreme medical conditions. Commercial use of the institute of surrogacy is prohib-
ited by the Council of Europe, any payments can be purely objective and allow for the necessary expenses.
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In this regard, one of the requirements of the foreign legislator is that the role of a surrogate mother must be
performed by a sister, or a close relative, or friend of a barren woman.

In our opinion, the contract may also be fiduciary in nature as personal trust and confidence can be de-
finitive for this type of agreement. Moreover, this contract can be seen as aleatory, since the risk of improper
performance or non-performance is already present at the time the contract entrance. Performance of the con-
tract is associated with human physiology, with human psyche, which may not always be under full control
and does not always depend on the will and consciousness. Thus, this agreement is civil in nature, but can
not be attributed to any kind of civil contracts, as it has a specific object of the contract. The subjects of this
agreement can only be individuals, while potential parents, according to the legislator, are the persons wish-
ing to have children. In our view, it is worth to clarify wording, whether potential parents imply any persons
wishing to have children or just a married couple, or also cohabitees. If the contract is signed-by cohabitees
it is not clear, whether they have the intention of further cohabitation. Then, it is logical that the agreement
with a surrogate mother should be signed by the person wishing to have a child the most. Any other legal
requirements in respect of potential parents the legislator does not bring under regulation. A woman can be
a surrogate mother is she provides full information about her physical, mental and reproductive health,
as well as the results of the medical and genetic test. However, not all women can become surrogate mothers.
Article 56 of the Code of the Republic of Kazahstan «On Marriage and Family» sets strict requirements
for prospective surrogate mothers:

— A woman wishing to become a surrogate mother must be aged between twenty and thirty-five.

— Have a satisfactory physical, mental and reproductive health, certified by a respective medical institu-

tion.

— Have her own healthy child.

— In case where a surrogate mother is officially married (marriage), during the conclusion of the surro-
gacy contract she must submit a written consent of her husband certified by a notary. Under the con-
tract a surrogate mother must be regularly monitored by a doctor and strictly follow medical recom-
mendations; inform the second parties of the course of pregnancy. Undoubtedly, such contract is
characterized by specific subject composition. Besides, the role of medical institutions or the individuals
engaged in private practice which will provide the medicalservices, is not precisely defined. There must
be an agreement between prospective parents and-the medical institution on the implementation of all
the necessary measures for artificial insemination. It is likely that this will be a separate contract that
forsees the provision of gratuitous medical services. There should probably be two separate agree-
ments: one as the main and thesecond, as an accessory. The latter will regulate the service provision
for embryo implantation as well as for the evaluation of health of a surrogate mother. In our opinion,
an essential condition cancbe a medical testimony about the inability to have children of certain appli-
cants for surrogacy, and-about physical, mental and reproductive health of women, who gave consent
to the implantation of an embryo. In addition to these essential conditions there can be other condi-
tions determined by the agreeing parties.

The content of the contract include terms and conditions, rights and obligations of the parties. Indeed,

according to Art. 55 of the Code of RK «On marriage and family», a surrogacy agreement must contain:

1) infromation about spouses (customers) and a surrogate mother;

2) the procedure and conditions for the payment of expenses to a surrogate mother;

3) the rights, duties and responsibilities of the parties in default of the contract;

4) the amount and procedure of compensation as provided for in Article 57 of the Code of RK «On mar-
riage and family»;

5) Other terms and conditions, including force majeure conditions.

Agreement shall be in writing, shall be subject to compulsory certification in the notary office. Termi-
nation of the contract possible in the case of intentional violation of recommendations on pregnancy of the
surrogate mother.

Surrogate mother is obliged to give the child to parents (the customers) after its birth and may not give
the child to other individuals. This provision, in our opinion, is controversial. It is true that potential parents of
a child have genetic relation to the child. But it is also true that the surrogate mother has a biological, psycho-
logical, emotional connenction to the child. Russian legislators, for example, gave preference to the interests
of a surrogate mother. Indeed a surrogate mother must give her consent not only at the moment of the surroga-
cy contract conclusion, but must also confirm her consent to record the prospective parents (the customers)
as legal parents after the child's birth. Upon cancellation of this confirmation, the surrogate mother has the right
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to put herself as the legal guardian of the child. According to M.V.Antokolsky, «this provision should be recog-
nized as an achievement of the new Family Code. It formulates a good solution to one of the most complex moral
issues. There is always a conflict of interests arising between the individuals entering into a surrogacy contract.
Since individuals who have concluded an agreement on child bearing and childbirth are the genetic parents,
they can place their hopes and feelings of parenting with the appearance of their child to this world. Renuncia-
tion of a surrogate mother to confirm her consent to record the second party as legal parents of the child may
cause a serious trauma. A surrogate mother, in turn, not being the genetic mother, nevertheless has a biological
relationship with the child. During pregnancy and childbirth, manifest her maternal feelings that can completely
change her attitude to the child and to the agreements concluded with the second party. If by law she was re-
quired to give the baby to the individuals with who she has signed a contract, giving the baby to the legal par-
ents might be as traumatic as the loss of her own child. Therefore, in order to resolve this conflictof interest,
preference was given to the interests of surrogate mothers. The fact of child bearing or childbirth was recog-
nized socially and emotionally more important than genetic origin. In this case there can be other arguments
to support this position. This problem is very delicate and, in the first place, requires consideration of what is
best for the child. Perhaps the position of the legislator can be explained by the lack of such-practice, but in this
agreement no one would want a woman be treated simply as an incubator. Family law.should conform to the
most morality and ethics. Certain traditions of Kazakh people (giving the eldest grandson to’ grandparents),
proverbs («the mother is not who gave birth but the one who brought you up») confirm the thesis that social
bond is more important. The question of surrogacy lies here [6].

If this institution was enshrined in domestic legislation, it means that medical, secial, demographic, and
psychological need for this is overdue. These are the first steps in the regulation of such contract, they can
not be infallible. The difficulty is that these relations are deeply.personal, intimate, spiritual and emotional.
Infertility is the problem that accompanies humanity throughout its‘existence. In traditional societies there is
saying for a reason, «when a man, who has children dies, they say «he left», when a childless man dies, they
say «he ended» [6].

Legislators have created the legal basis for those with problems of reproduction, but who want to con-
tinue themselves in their children. Surrogacy is one of the solutions to this problem.
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M. XKackaiipar, U.3anmumbaeBa

Ka3zakcran Pecnny0imkacbIHaa cypporarreiK aHa 00J1yAbl
KYKBIKTBIK peTTey MaceJiesepi

Makana cypporarTsl aHAJIBIKTBIH KYKBIKTBIK peTTey Macenenepine apHanrad. CypporarTsl aHAbIK
Mmoceneci Tek Kasakcran PecnyOnukachlHBIH 3aHHaMachlHJa FaHa €MeC, COHBIMEH KaTap IIeTel
3aHHAMaJapblHAa Ja HaKThl IICHIIMIiH TalllaFaHAbIFbl KepceTureH. MeanlMHa calachlHIAArbl JKOFaphl
TEXHOJIOTHSIIAP/BIH JTaMybIHa OalIaHBICTHI, CyppOTraTThl aHANBIK OeNeyNiK MoceleciHiH MIenriMi OOoJIbIT
Tabblla Ma, CyppoTaTThl aHa MEH YPBIKTHIH MopTeOeci jkoHe Oacka Ja cypakrap OYTiHTI TaHJga ©3eKTi
CYpaKTapJblH KaTapblHa KOCBUIBIII OTHIp. ABTOpIap op Typiai OULTIM cajaJapblHIAFBl FaJbIMAAPABIH
FBUIBIMH 13]ICHICTEpiHe, AIHM JorMaiap OepeTiH CypporarThl aHANBIKTBIH OYTiHI TaHIAFBl alaThIH OPHBI
MEH MaHBI3BIHBIH aHBIKTaMalapblHa, CyppOraTThl aHAIBIK 3aHHAMACBHIH JaMBITYIAaFbl MYMKIHAIKTEpI MeH
OoJanrarbIHa 3epTTeY XKYPTi3yre TaIIMBIHBIC )KacaIbl.
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M. XKackaiipar, U.3anmumbaeBa

IIpo61eMbI NIPABOBOIO PeryJMpoBaHus CYPPOraTHOr0 MATEPUHCTBA
B Pecny0iinke Kazaxcran

JlaHHas cTaThs MOCBSINEHA IpobiieMaM IPABOBOTO PETYINPOBAHHS CyppOraTHOTO MaTepuHcTBa. OTMEUCHO,
YTO BOIIPOC O CyppOraTHOM MAaTEpPHHCTBE 3aKOHOJATEIILHO HE HAIIEN OAHO3HAYHOTO Pa3peIIeHHs] He TOJIBKO
B PecniyOnuke Kazaxcran, HO 1 B 3apy0exHbIX rocyaapcTBax. OnpezeneHa akTyalbHOCTb BOIIPOCOB: SIBJISET-
Csl JIM CyppOTraTHOE MaTEePHHCTBO pelIeHHeM NpoOIeMbl OecIIonuns; KakuM 00pa3oM peryaupoBarh Ipobie-
MBI, CBSI3aHHBIE CO CTaTyCOM CyppOTaTHOW MaMbl M SMOPUOHOB; M JPYTHX, KOTOPHIE CTAaHOBATCS Bce Ooiee
aKTyaJIbHBIMH IO MepE Pa3BUTHUS BBICOKHX TEXHOJIOTH B 001acTH MEJMIMHBL. ABTOpPAaMHU IPEANPHHATA I10-
IBITKA HCCIIE0BATh CYMIECTBYIONINE HAYYHBIC M3BICKAHMS YYEHBIX Pa3IMYHBIX OTpaciel 3HaHWH, B3TISIBL
PENUTHO3HBIX JIOTM IO OPE/IEICHUIO MeCTa ¥ 3HaUCHHUsI CyppOraTHOTO MaTepUHCTBA B COBPEMEHHBIH ITEPHO/I.
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Development of alternative ways of civil disputes adjustment

This article is devoted tothe problems of application of alternative ways of civil disputes adjustment as an
effective remedy of settlement of the legal conflicts. The question about concept and types of alternative
ways of settlement of civil disputes legislatively didn't find univocal resolving in the Republic of Kazakhstan.
The maximum realization ©f the rights of participants of civil legal proceedings, timely protection and resto-
ration of the violated rights and personal freedoms, it is possible to reach by development of institutes of ami-
cable dispute resolution therefore the legal nature of alternative ways of legal conflicts settlement during
the modern period is studied in article.

Key words: civil legal proceedings, settlement arrangements, simplification of the legal proceedings, alterna-
tive ways of settlement of disputes, mediation.

The constitution of the Republic of Kazakhstan guarantees to each citizen the right for judicial protec-
tion of the rights and freedoms. The judicial recourse for protection of the violated subjective right and legit-
imate interest — wide, originally democratic, constitutional law in which availability of justice is taken
shape. Equality of all before the law and court is fixed in the Constitution of the Republic of Kazakhstan
(Art. 14), and also the right to the qualified legal aid (Art. 13) [1]. The protection of the rights of citizens is
realized in civil and criminal legal proceedings.

In the Republic of Kazakhstan justice functions independent from the legislative and executive authori-
ties and has strictly competence defined in the Constitution of the Republic of Kazakhstan and laws.
The special role in modern conditions belongs to justice on civil cases. From total of the cases considered
by courts, the prevailing number is made by civil cases. Therefore justice implementation on civil cases
as specific state function consists in providing appropriate application of laws by a way of restoration both
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