ObUT TpeayNpexIeH MOAPSIYUKOM 00 UX OCOOBIX CBOWCTBAaxX, MOTYHIMX IOBJI€Yb UX YTpaTy
(moBpexenue). HesHanve moapsimiuukoM ocoObIX CBOMCTB MaTepuaia (BElIr) He OCBOOOXKIaeT
€ro oT OTBETCTBEHHOCTH [4;171].

B Hame BpeMst OONBIIMHCTBO MOJPSAYMKOB HACTAMBAIOT HA MPEAOIIaTe, 3aKOHOM JIaHHOE
TpeOoBaHuEe OOOCHOBBIBAETCS JIMIL C TOYKH 3PEHUS BO3MOXKHOCTH, TO €CTh HE0OXOJIMMOCTb
aBaHCa, OCTAaeTCs MO YCMOTPEHHUIO CTOPOH, 3aKJIIOYAIOIIMe JOrOBOpHBIE OTHoumieHus. Ha
Iionaikax, caiftax, oObsSBICHUI MOJHO CYOBEKTOB OCYLIECTBIISIIOIINX OBITOBOW MOAPSAN, B TO
e BpeMs, MOKHO M HATKHYTCS Ha CyOBEKTOB, KOTOpBIE MOTYT ce0e MO3BOJIUThH 3aMOy4UTh
aBaHC U cOeXaTh ¢ 00BEKTA OT BHIMOJIHEHHS CBOUX 0053aTENbCTB, TAKKE UMEIOTCSI OpraHU3allny,
KOTOpbIe OepyT aBaHC, HAYMHAIOT KaKYIO-TO JIEATEIbHOCTh M BCEMH BO3MOXHBIMU CIIOCOOaMU
3aMOJHSIOT CMETY HeCcypa3HbIMHM BHAaMU palboT, K MpuUMepy mepel cyOBEeKTOM CTOMT 3ajaua
BO3BECTU MEPETOPOJKH M3 TUIICOKAPTOHHBIX JIUCTOB, CYOBEKT HAYMHAET CUUTATh OAWH BH
paboThl, KaK OTAENbHBIE BUIBL, KaXKABIA pacmui MeTauionpoduis, IIyMOU3OJISIIHIO,
BCTPAMBACMYIO B MIEPETOPOAKY, KaXKIBIA PACIIAI TUTICOKAPTOHHBIX JIMCTOB U TaK Halee.

JymaeM, B LesIX HAAJIEKAIIETO BBIOJIHEHUS 0053aTeIbCTB CTOPOHAMU OYACT HE JTUUIHUM
BKJIFOUEHHEM B OOS3aHHOCTh MOJPSAYMKA W 3aKa3udMKa 3aKJIIOYeHHE [OTOBOpa OBITOBOTO
MoJpsiia CTPOro B MUCbMEHHOM (hopMe, TOrJa U Ipa)JaHe CTaHYT CO3HATEABHEC OTHOCHUTCS K
qyKOMY TPYIy ¥ TOJPSAYUKH OyayT OoJiee OTBETCTBEHHO BHITIONHSTE/BCE YCJIOBHUS IOTOBOPA, a
3a MOMOIIBI0 B 3aKIIOYEHUU TaKOTrO JOrOBOPA, CTOPOHBI MOTYT QOPATHIBLCS K IOPUCTAM, YTO
MOJKeT yOepeub WX BpeMsi, HEPBBI U JICHBIU, HE CMOTPS Ha OIUIaTy Yefyr)IopucTa, 3Ta CTOUMOCTh
MOJKET CTaTh HUYTOXKHOW OTHOCUTEIHHO MOJIYYEeHHOTO0 PEMOHTA HEHAMICKAIIET0 KayecTBa, UIn
B I[EJIOM €0 HEHCIIOJTHEHHUS B MTOJIHOM 00hEME MM YacTH.

Ha ocHOBaHMM BBIIIEU3NIOKEHHOTO, MOKHO MPHUITH) K BBIBOAY, YTO 3aKOHOJATEIbHO
permaMeHTHpOBaHa OCHOBa JJIsl 3aKIIOUEHUsS JOrOoBOpa, OBITOBOTO TOJpPsAa, OJHAKO ATOTO
HegocTaToyHo. Ha Hamr B3risa, 3akitoueHUE HOroBopa ObITOBOrO MOApsa B MHUCbMEHHON
¢dbopMe OyAeT rapaHTOM HaJIJICKAIIETO UCTIQMHEHUS QOSI3aTEIbCTB 00EMMHU CTOPOHAMM.
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FUNDAMENTALS OF THE LEGAL AGREEMENT OF EQUITY PARTICIPATION IN
HOUSING CONSTRUCTION

Turusbekova R.E.,Master’s student in Private law
Department of Civil and Labor law, Karaganda University named after E.A. Buketov

Equity involvement in home development is one of the more typical ways of satisfying
housing demands in the Republic of Kazakhstan and is governed by specific legislation. The
definition of the extent of such legislation has been demonstrated by judicial practice and the
conduct of arbitration courts to be a current concern of law enforcement.

It is possible to list some legislative laws that provide a more benevolent legal framework
for such a method of addressing housing needs as equity involvement in house building. For
example, Article 9 of the Law of the Republic of Kazakhstan "On Equity Participation in
Housing Construction," dated July 7, 2006 No. 180-IIT ZRK (Law on Equity Participation in
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Housing Construction), paragraph 6 states that if the shareholder who has entered into an
agreement on equity participation in housing construction pays the contract price in full volume
in accordance with the contract, then a further change in the price per 1 square meter of the total
area of the house is not permitted. In contrast to the provisions of paragraph 1 of Article 652 of
the Civil Code of the Republic of Kazakhstan, which state that, unless otherwise specified in the
contract, equity participation in housing construction relationships entail the risk of accidental
loss or accidental damage to the construction site due to force majeure before the expiration of
the deadline for delivery of the work established by the contract [1].

However, the Law on Equity Participation in Housing Construction in Kazakhstan has also
shown certain issues with establishing its extent of applicability and varied interpretations of its
legal rules in settling disputes.

In accordance with Section 3 of Article 2 of the Law on Equity Participation in Housing
Construction, this Law does not apply to relations relating to investments in the construction of
real estate and individual housing that are not based on an agreement on Equity\Participation in
Housing Construction. It is impossible to deem the Law successful in its declaredyform, which
establishes the boundaries of its applicability. Individual construction of homes m,particular falls
under the category of real estate investment.

It is impossible to deem the Law successful in its declared form, which establishes the
boundaries of its applicability. Construction of individual homes 4mypatticular falls under the
category of real estate investment. Regarding this, it is difficult to eppose relationships that are
not based on an equity participation agreement and are involved with®l) investment in real estate
development and 2) individual house building. The law's préamble states that it regulates public
relations surrounding the activities of organizing the construction of residential structures by
luring capital from individuals and legal entities, for equity participation in their construction. It
also establishes safeguards for the protection of the rights and legitimate interests of the parties
to the agreement on equity participation in housing ¢enstruction [2].

At the same time, there are several legal forms in which investments in residential amenities
can be made. The Law on Equity Participationsin’ Housing Construction's implementation is
based on the legality of the contract mediating the connection, according to the standards of the
Law that have been examined. Thefexistence of grounds for qualifying the grounds for the
emergence of legal relations arising, from"the investment of funds, such as an agreement on
equity participation in housing, construction, is the primary criterion for determining the scope of
the Law on Equity Participation in Hetusing Construction.

To further consider the"fundamentals of equity participation in housing construction, it is
needed to define what.it 1s’as well as what the legal agreement is. Equity participation in housing
construction is thelrelationship of the parties to an agreement on equity participation in housing
construction fory the purpose of constructing residential buildings. Agreement on equity
participation in housing construction is an agreement concluded between a developer, a project
company, ‘a shareholder and an agent bank that regulates legal relations related to the
construction of residential buildings by attracting money from equity holders.

Table /1. Responsibilities based on paragraph 1 of Art. 7 under an agreement on equity
participation in housing construction [3]

Subject Responsibility

Developer The developer agrees to coordinate the construction of a residential
building within the time frame specified in the agreement on equity
participation in housing construction and to ensure that the construction
object's quality indicators are upheld throughout the warranty period.
These indicators are found in the design (design and estimate)
documentation and the agreement on equity participation in housing
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construction.

Project Company The project firm agrees to create a residential building within the time
frame specified by the equity participation agreement in housing
construction and, after receiving approval to operate it, deliver the
appropriate share of the residential building (residential building) to the
shareholder.

Shareholder If there is a permit to erect the residential building, the shareholder agrees
to enter into a bank account agreement and deposit funds on the
shareholder's deposit in the amount and according to the terms specified
in the agreement on equity participation in housing construction, and
accept a share in the residential building;

Agent bank In accordance with the conditions of the bank account agreement, the
agent bank agrees to accept the shareholder's deposit withiinterest equal to
or more than the refinancing rate of the National Bank of the'Republic of
Kazakhstan.

As a result of the foregoing, it is evident that in order for a,contract mediating relations for
the construction and investment of funds in residential facilities, as well as the transfer to a
shareholder of his share in a residential building, to qualify as ascontract of equity participation
in housing construction, the Law on Equity participation imyHousing Construction's provisions
must be applied. It is crucial to ascertain not only the/subject’composition (which involves four
parties: the developer, the project company, the ‘agentibank, and the shareholder), but also the
subject of the contract in addition to thedmain obligations and corresponding rights of each
participant in light of the subject compositiomyand subject of the contract. Specifically, for the
developer, organizing the construction of a residential building; for the project company,
organizing the construction of a residential building and transferring the corresponding share to
the shareholder after obtaining permissien\to put the residential building into operation; and for
the shareholder, fulfilling a financiallebligation and accepting a share in a residential building in
the presence of a permit to puttheresidential building.

An agreement on equity participation in housing construction defines a share in a residential
building (residential building) as a portion of a residential and/or non-residential premises
created in line with the construction project of a residential building (residential building). The
right of common shared ownership of common property in a residential building also develops
when similar rights ofiprivate property—in residential and (or) non-residential premises—do. A
residential building is ‘defined as a structure that primarily consists of residential premises, as
well as non-residential premises and other parts that are common property, under an agreement
on équity/participation in housing construction (sub. 11 of the Law on Equity Participation in
Housing Construction). In addition, the mandatory terms of an agreement has been identified in
Figure 1.
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Mandatory terms of the agreement on equity participation in housing construction

determination  of the term for the the price of the a warranty period obligatory appendix
the  sharcholder's transfer by  the agreement, which is for a home to contract of a part
share mn the project company of the sum of money constructed in architectural design
residential building a share in a to be paid by the accordance with a be attached to
that the project firm residential building shareholder to the contract for equity contract in relation
“"_i" transfer to h_im (residential shareholder's participation in to residential space
after  gaining building) to a deposit under the home development; in residential
authorization  to shareholder; bank account building that will be
operate it, in line agreement; transferred to
with  the  design shareholder;
paperwork;

an estimate of the a description of the the process and an indicator of the

fine that will be amount of  the conditions for the requirement \for” a

imposed on the penalty (penalty), if agent bank of the minimuin mitial

project firm should the shareholder project  firm  to payment of,15% of

it fail to give the fails to make the transfer the the price of, the

sharcholder his payment by the sharcholder's funds; agreginent on

share of the time specified in equity participation

residential building the agreement, house dewelopment

time specified in on the shareholder's

the agreement; daposit

Figure 1. Mandatory terms of the agreement on equity’parti¢ipation in housing construction.

The mandatory terms of a legal agreement helps usunderstand more about the nature of the
agreement. The fact that a contract for equity participation in housing construction is recognized
as an investment contract does not preclude thewnecessity or possibility of identifying the
contract's type or degree of affiliation” with other well-known civil law contracts, or of
recognizing the contract as independent. The Republic of Kazakhstan's Civil Code at the moment
does not have any rules pertaining to an‘equity participation agreement as a standalone contract.
The Equity Participation in Housing ‘Construction Law does not entirely control new
relationships. Depending on the«relationships to which the pertinent norms are subject to
application, the subsidiary application of the provisions of the General Part of the Civil Code of
the Republic of Kazakhstan alsomdoes not preclude the application of the norms of sales
contracts, work contractsand (or)/other contracts governed by the Special Part of the Civil Code
[4].

The contract for equitable participation in house building has aspects of several contractual
institutions, according to the legal analysis of the issue, the parties' rights and responsibilities,
and other contract, features. In this regard, a contract for equity participation in housing
construction curtently corresponds to the characteristics of a mixed contract and that, in the event
of regulatory gaps in particular relations, the relevant rights and obligations can be applied by the
norms of, that contractual institution that most closely match the specifics of the emerging
relations. So, for example, we believe that a construction contract is consistent with such rights
and obligations of the parties to the equity participation agreement as the developer’s obligations
to ensure the quality of the indicators of the construction object specified in the design (design
and estimate) documentation and the agreement on equity participation in housing construction
[5].

The aforementioned practical and theoretical issues with the legal regulation of relationships
involving equity participation in housing construction demonstrate the importance of
determining the subject and legal nature of the contract that mediates the pertinent relationships
as well as the scope of the Law on equity participation in housing construction. The capacity to
defend housing rights in a stable and effective manner ultimately rests on the ability to clarify the
rights and duties of the parties to the equity participation agreement in housing building.
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