7. Kakpiu Iller enaep aymarsinga Peceri @enepanmscel MmeH Kpisrbizcran PecnyOnukachinma
FaHa KypopTTap MEH eMJIIK-CAyBIKTBIPY JKepJIEpiH KOpFay MEH MaiijjanaHy OONBIHINIA KaThIHACTAPIbI
PETTEHTIH 3aHIBIK HOPMATUBTIK aKT KaObuimanraH. bymap — 1995 xbuimbiH 27-KaHTapbIHAAFBI
«Taburu eMIik pecypcTap, eMIIK-CAyBIKTBIPY IKepjepli MEH KypopTTap Typanb» Peceii
®denepanmscbinbly Oenepanbablk 3aHbl MeH 1999 sxbuiabiH 2 1-KenToKcaHbIHAarbl «TaOuru emIik
pecypcTap, eMIK-CaybIKThIPY Kepiiepi MeH KypopTrap Typaibl» KpIprbicTaH PecryOauKachIHBIH
3anpl. MyHzait 3aH1b1 KaObliaay1el YTeIMAB fen Oinemis. Kasipri kyni Kasakcran PecniyOnmkacsinaa,
conbiMed Oipre JKakpin Iller en MemiekeTTepiHIE OCBIHIAN 3aHAapAbl KaObUIAAy KayKETTLIIr
TYBIHJIAM OTHIP. DKOJOTHSIIBIK TYpU3iMIe OaifiIaHbICThI )KaKbIH [IIETeNl MeMJleKeTTepiMeH inriH apa KP —
HBIH TOXKIPUOECIHIE aJbIC IIeTET MEMIICKETTEPIH/IC OHIBI HOTIKENIEPiH KeHIHeH NailaTaHybl KaXeT.
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COBPEMEHHBIE ITPOBJIEMBI U IIEPCIIEKTHUBbBI
IFPAKIZAHCKOI'O ITPABA B KASAXCTAHE

I'paxxnanckoe mpaBo - 3TO-OTpacib Mpasa, KOTopas 00beJUHSET B ce0e BCe MPaBOBbIC HOPMBI,
peryiupymouye MMyIeCTBeHHbIE, JIUYHbIE HEHMMYILIECTBEHHbIC OTHOILLUEHHUS, BO3HHUKAIOIIUE MEX.IY
OTJICNBHBIMY TPAKAAHAMU, @ TaK K€ MEXIy OpraHusalysMH U rpaxnaaHamu [1]. [lanHas oTpacnb
MpaBa OTHOCUTCA K YHCITYy BaXKHEWIIMX M (yHIAMEHTAJbHBIX OTpacied mpaBa B CHIIy 3HaYMMOCTH
OOIIECTBEHHBIX OTHOIICHUI. ['paXkaHCKOoe TMpaBo SBJISETCS OJHONM W3 TeX OTpaciieil Tmpasa
Pecrry6mukn Kazaxeran, koTopas HEpa3phIBHO CBS3aHA C IOBCEJHEBHOH JKM3HBIO U AEATEIBHOCTHIO
J000r0 IpaXXIaHWHA, 8 TaK Ke IOPUIANYECKUX JIML U CaMOI0 TOCYapcTBa U €ro aJMHHUCTPATUBHO-
TEeppUTOpUANBHBIX eauHun [2]. MHorue rpaxknmane, kak PecnyOmmkn Kazaxcran, Tak u jroOoi
CTpaHbl, Jejias TMOKYNKH B Pa3iMYHBIX TOPTOBBIX TOYKaX, MOJB3YACH ycIayramu cgepbl OBITOBOTO
00CIy>KUBaHMs, IAXKe HE [TOJ03PEBAIOT, YTO OHM COBEPIIAIOT IOPUINYECKH 3HAYNMBbIE AEHCTBHA, U YTO
BCE OTHOILIEHUS, KOTOPBIE CKJIAIBIBAIOTCA MPHU 3TOM, PETYIUPYIOTCS HOPMaMM Ipa)<IaHCKOTO IpaBa,
YTO SIBJIAETCS MEPBOCTEIIEHHOM POOIEMO TpaXkIaHCKOTO TpaBa coBpeMeHHOro Kazaxcrana.

LlenTpoM mpenmera TIpa)<AaHCKOIO IIpaBa SBJLIOTCS HMYIIECTBEHHBbIE OTHOLICHUSA. OITO
OTHOIICHHUS, KOTOpPBIC PAa3BHBAIOTCSI BOKPYI COOCTBEHHOCTH, IPUYEM COOCTBEHHOCTH JaeTcs
clielyroliee OIpeJiesieHne: OHAa BKIOYaeT B ceOs HE TONBKO BEUIW, HO W IpaBa TPeOOBaHUS.
VMy1ecTBEHHBIE OTHOIICHUS - 3TO OTHOIICHUS 110 TOBOAY BIIAJICHNUS, MTOJIb30BAHUS U PACTIOPSHKEHUS
BEIIaMH, a TaKKe Jpyrue OTHOLICHUs, CBS3aHHBIC C mepenadeil marepuanbHbix Onar. Ho He Bce
CYILIECTBYIOLINE UMYILECTBEHHBIE JIe]a PETYIUPYIOTCS TPAKIAHCKUM IIPaBOM, a TOJIBKO T€, KOTOpBIE
OCHOBaHBI Ha PaBEHCTBE, EIMHCTBE BOJIH, a TAK)Ke Ha MMYIIIECTBEHHOW HE3aBUCUMOCTH UX MAPTHEPOB.

I'paxxnanckoe npaBo PecnyOnuku KaszaxcraH, mpexkzae Bcero, CTpoMTCs 0 MOJEIH aHACKTHOM
cucTeMBbl (BCEOOBEMITIONINI), OCHOBBI KOTOPOH OBUIM 3aJI0KEHBI €lle B PUMCKOM IIpaBe, a Ooiee
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NIMPOKOE TMPAKTHYECKOE BOIUIOIICHHE 3Ta MOJEbh Hallla B TepMaHCKoM mpaBe. B PecnyOmuke
Kazaxcrtan mepBbIM 3BEHOM CHUCTEMBI CIY)KaT OOIIME TOJIOKEHHsI, MPaBUiIa KOTOPBIX OMPENENISIOT
KpPYT' OTHOIICHHUN, OXBATHIBAEMBIX T'PaXKIAHCKO-TIPABOBEIMH HOPMaMH, COOTHOIICHHUE 3TUX HOPM IO
IOPUINYECKON cuile, WX JCWCTBUE BO BPEMEHH, NPOCTPAHCTBE M 10 JIMIAM, YCIOBHS WX
JIEHCTBUTEITLHOCTH, TOJKOBAaHUE M OCYIIIECTBICHHE. B 3TOT ke pa3men BKIFOYAIOTCS HOPMBEI O BCEX
BHJIaX TPAKIAHCKUX IpaB, 00 MX 3aIIUTe, O 3HAYCHUH CPOKOB B TpaskIaHCKOM Tpase [3].

K 3HauuMbIM  COBpEMEHHBIM TMpoOJeMaM TPaKIAaHCKOIO TpaBa MOXHO  OTHECTH
MIPeII0rOBOPHbIE OTHOIIEHUs. Kak mpaBuiio, Bce mpeaoroBopHble KOHTAKTHI B KazaxcraHe He UMEIOT
HUKAKOIro IOpHUIUYCCKOro 3Ha4CHUA. W Hukakol OTBETCTBEHHOCTH 3a HX HapymcHUC HET. HOBTOMy
o0Iiee MpaBUIIO COCTOMT B TOM, YTO BCE NMHCHMEHHBIC COTJIANICHUS O HAMEPCHHSX MPOJIOJDKATH
MIEPETOBOPHI M 3aKIFOYUTH OCHOBHOMW JIOTOBOP SIBIISTIOTCS HEe O0Jiee 4eM COTJIAICHUSIMUA O HAMEPEHHSIX,
HE MMEIOIIMMHU IOPUANYECKON 3alUThl. DTH COTJIAIIEHHUS Ba)KHBI ISl CTOPOH, OHH OOsI3aHBI WX
BBITIONHATH, HO 3TO 0053aTENhCTBO MOPATBHO-3TUYECKOE, €CIU OHH OYAYT OTBEPTHYTHI, HHUKAKOM
FOPUANYECKON PeakIuy He TIOCIeTyeT.

EnuHcTBEeHHOE UCKIIIOYEHHE M3 3TOr0 OOMIETo TpaBHiia SBISETCS MPEIBAPUTEIBHBIA JOTOBOP.
Ecnmu cTOpOHBI XOTST MOJYYUTH MPABOBYIO 3alUTy HX JIOTOBOPEHHOCTH, OHH O(QOPMIISIOT UX Kak
MpeIBAPUTEIbHBIA JIOTOBOP, KOTOPBIA OOS3BIBAET CTOPOHBI 3aKIOYUTh OCHOBHOM  OTOBOP.
[IpenBapuTenbHbie JOTOBOPHI HE WM3BECTHBI B KOHTEKCTEe 0O0mIero mnpasa. Mx NpuMeHeHue u
HaszHaueHue B Kazaxcrane cTtporo orpaHuueHo. X OCHOBHOE Ha3HAauYCHHE - MPEIOCTaBUTL CTOPOHAM
BO3MOXXHOCTh BCTYIIUTH B JOTOBOPHBIE OTHOIICHHUS KacaTelhbHO OOO3HAYEHHOrO WMYIIEeCTBA, HA
KOTOPOE€ TPEACTOUT MPUOOPECTH OQUIMATIBHBIE IMPaBa, XOTS HMX TAKXKE MOXKHO HWCIIOJIB30BaTh B
OTHOIIIEHUH JOTOBOPOB OKa3aHUS yCIyT U BEITIOTHEHUS padoT [4].

[IpenBapuTenbHBIA JTOTOBOP - 3TO FOPUINYECKHN JOKYMEHT, CIWHCTBEHHBIM 00s3aTEIECTBOM
KOTOpOTO SIBJISIETCS 3aKJIIOYEHHWE OCHOBHOTO JOToBOpa. B ciydae MOKa3aHHOTO YKIIOHEHUS OJIHOMN
CTOPOHBI OT 3aKJIIOYCHMsSI OCHOBHOI'O JOrOBOpa Jpyras CTOpOHA BIpaBe TPeOOBATh BO3MELICHHMS
yOBITKOB, BO3HUKIINX B pe3yjbTare HE 3aKIIOYCHHS MPEIBAPUTEIHHOTO TOTOBOPA, COCTOAIIETO B
OCHOBHOM W3 (haKTUYECKUX YOBITKOB [5]. YOBITKH, KOTOPBIE BO3HUKIM OBl B pe3yJIbTaTe HAPYIICHUS
OCHOBHOTO JIOTOBOPA, €CJIN OBl CTOPOHBI 3aKITIOYIIIM €T0, BO3MEIIICHUIO HE IOJIEKAT.

TennmeHiuel pa3BUTHS TPaKIaHCKOIO 3aKOHOHATEIbCTBA B PecryOnuke Kaszaxcran siBisiercs
yCHWJIEHHE TOCYJapCTBEHHBIX MPHUHIUIIOB B [PETYyIMPOBAHUU SKOHOMHUYECKHX OTHOIICHUMN, a TaKkKe
yCUJIEHHE BMEIIATENhCTBA B YACTHYH® HPEIANPUHUMATEIHCKYIO JACSITEIbHOCTh W BHEIPCHUC
KOPIIOPATUBHOTO YIPaBICHUS SKOHOMUKOM.

[Monnmas (yHKIMOHUPOBAaHMWE HSKOHOMHKH, BMEIIATENLCTBO TOCYIapCcTBA B  YacTHOE
MPEIMTPUHAMATENILCTBO  HEM30eKHO. ~Bompoc CTOMT TONBKO B paMKaxXx TOCYIapCTBEHHOTO
BMeIIIAaTeIbCTBA B YACTHOE MPEAIIPUHUMATEILCTBO. ECTh 1Ba BapraHTa BMEIIATEIbCTBA: TOCYAaPCTBO
OyJeT BCE peryJMpoBaTh, TEM. . CaMbIM IIOJIHOCTHIO OIPaHUYMBAs BCIO MPEANPUHUMATEIBCKYIO
JIeSTeNLHOCTh, WM TOCYAapCTBO OyJeT YCTaHABIWBATH TpaBWiIa [UIS MpeIlpHHUMATENCH,
KOHTPOJIUPYS UX BHITIOJTHEHUE W HaKa3bIBast 32 HECOOIIOICHUE.

OmnpeeneHye MPeaesioB TAKOTO BMENIATENbCTBA HANIPSMYIO 3aBUCUT OT TTOJIMTHKHU TOCY/IapCTBa
B OmpejeNeHHbI mepuom.” Ho To, kak Takas MONWTHKA OyAET pearu30BBIBATHCS - 3aKOHHO WITH
MIPOU3BOJIBHO - HOJTHOCTHIO 3aBUCHUT OT MPABOBOM 0a3bl, CYIIECTBYIONIEH B qaHHOM oOmiectse. [Ipu
HaJU4YHUH B TOCYNAapCTBE Pa3BETBICHHOM, CTPYKTYPHO OpPraHHW30BAHHONW CHCTEMBI TPaXIAAHCKOTO
3aKOHOATEIFCTBA IIPOU3BOJIbHBIC M JOOPOBOJILHBIC M3MEHEHHS T'OCYIapCTBEHHOW MOJIMTHKH OYAyT
KpaiiHe 3aTpyAHEHbl. [loaTOoMy yCTaHOBJICHHE TMPEAEIOB TOCYAApCTBEHHOTO BMENIATEIhCTBA B
HPEANPUHUMATEIBCKYIO JICATENBHOCTh 3aBUCHT OT CWIBl M 3(P(EKTUBHOCTH Tpa)kIaHCKOTO
3aKoHOMaTeNnbeTBa. MCX0ms M3 3TOro, MOKHO CHENIaTh BBIBOZ, YTO CHIIBHBIM I'paXXTaHCKHUH KOIEKC
SIBIISIETCS, TIPEXKIE BCETO, HEOOXOIUMBIM yCIOBHEM 3(PPEKTUBHOCTH TOCYAAPCTBECHHOUN IMOJUTUKA B
YKOHOMUYECKOU cepe.

JeiicTByromuii rpaxaaHckuii koaeke PecnyOnmuku Kasaxcran oTBedaeT 3THM TpeOOBaHUSM,
TaKk KaKk 3a TOIBl CBOETO CYIIECTBOBAHUS OH JI0Ka3ald CBOK J(()EKTUBHOCTh KaK OCHOBHOM
CUCTEeMOOOpa3yIoluii akT ¥ HE HYXJIaeTcs B CYIIECTBEHHOW mepenenke. [ paxkmaHckoe
3aKOHOJIATENbCTBO, B OOIIEM MPEICTaBISACTCS B BHJE CIOXKHOH CHCTEMBI B3aUMOCBS3aHHBIX U
B3aMMOJIONONHAIONINX ApPyr Jpyra TMpaBoBeIX HOpM. Ilo MHOTMM BompocaM TpakIaHCKOe
3aKOHOMATENhCTBO Kazaxcrana sBmseTcs HamOoiee TPOTPECCHBHBIM IO  CPaBHEHUIO C
3akoHOAaTenbcTBOM Apyrux crpad CHI', ¢ koropbiMu pecnyOivka TpaKTUYECKH OJHOBPEMEHHO
Hayaya MpoBeJIeHNe SKOHOMHUYECKUX 1 MIPABOBBIX peopM.
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B Hacrosiiee Bpems, MOXKHO BBIACIWTH JBa METOJA COBEPUICHCTBOBAHUS I'PAXKIAHCKOIO
3aKOHOJIATENbCTBA PECITyOINKH:

1) CoBeplieHCTBOBaHHE HETOCPEICTBEHHO caMoro ['paxkmaHckoro kojaekca PecmyOnuku
Kazaxcran;

2) CoBepIIIeHCTBOBAHNE 3aKOHOIATEIIBHBIX aKTOB, KOTOPBIC CIEAYIOT U3 IPAKIAHCKOTO KOJEKca
Y PETYIUPYIOLIUX OTAEJIbHbIC BUIbl SKOHOMUYECKUX OTHOILICHU.

I'paxnanckoe npaBo Pecrybnmukn KasaxcraH moiMHOCTREO OCHOBAaHO Ha OCHOBHBIX MPUHIIHITAX
JIMYHOTO IpaBa, HO OTJIMYACTCS CBOMMU OCOOCHHOCTSMH, KOTOPBIC OTPAKAIOT MCTOPUYECKHIA OIBIT U
HaI[MOHAJIBHBIE TPAIULINH, & TAK)KE DKOHOMUYECKOE U COLHAIBLHOE ITOJI0KEHUE CTPAHBL.

B cucreme Bcex otpacnelt mpaBa PecnyOmukm KazaxcraH 3HaYeHHME TpaKIaHCKOTO IpaBa
omnpeNesieTcsl KIIOUEBOM pPOJIbI0 TEX OTHOIICHWH, KOTOphIE SIBJISIIOTCA MPEAMETOM  €ro
pEeryIHpOBaHus, a TAaKXKe IMHPOKOH cdepoll ero NMpUMEHEHHS W HEpa3phIBHOW CBS3bIO C 3alllUTOU
WMYIIECTBEHHBIX U HEUMYILIECTBEHHBIX IIPAaB U UHTEPECOB JINYHOCTH.
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COBEPHIEHCTBOBAHUE OTEYECTBEHHOI'O 3AKOHOJATEJIBCTBA KAK
OCHOBA 2®®EKTUBHOI'O UCIIOJIb3OBAHUSA I'OCYJAPCTBEHHBIX PACXO/10B

[Ipoucxonsmme B COBpEeMEHHOM MHPE M B OOIIECTBE MHUIPALUOHHBIE MPOLECCHI
00yCIaBNMMBAIOT BO3HMKHOBEHHWE HEKHUX ITPOOJIEM, CBSI3aHHBIX C HX(TPABOBBIM) PETYIHPOBAHUEM,
NpUMEHEHHE aJMHUHUCTPATUBHBIX | PBlUAarOB M NPOLEAYP B TNPECEYCHWH HEOIarompHsITHBIX
MUTPALMOHHBIX ABJICHUH. BakHOE MECTO B 3TOH cdepe 3aHMMAET U MHCTUTYT aIMHUHUCTPATUBHOTO
BBIJIBOPEHHSI HHOCTPAHHBIX TPAXKAaH, U JuIl 0e3 rpaxkaaHcTBa ¢ Tepputopun Pecnyonuku Kazaxcran
3a HapymeHnue 3akoHogaartenscTBa PK [1, ¢.54-58].

C navana 2015/roga Bo'Bcem mupe(B ToM umcie U Kazaxcrane) HaOmomaeTcs: akTHBH3ALIUS
MUTPAIIMOHHBIX [POLECCOB, BBI3BAHHBIX PAa3NUYHBIMU MPUYUHAMH: 3KOHOMHYECKHUN KpHU3HC,
JIOKaJIbHbIC KOHQMKTHI = BCE 3TO TOCIYKWIO IYCKOBBIM MEXaHH3MOM K MacCOBBIM MHIPAIUIM,
3aTPOHYBIIUM - MHOTHE  rocyAapcTtBa IuaHeThl. OcOOEHHOCTH TeOmONUTHYEeCKOro mojoxenusi PK
00yCIaBIUBAIOT TOCTOSHHBI MOTOK MHUIPAHTOB C IOT0 — BOCTOYHBIA A3MHM M PAOO APYTHX
rocyaapcTB. DTQ B CBOIO OuYepe/lb MOPOKAAET MHOKECTBO MPOOJIEM, CBS3aHHBIX C PEryJIMPOBaHHEM
MUTpalOHHBIX  TIPOLIECCOB, IPUMEHEHHE aIMHUHUCTPATUBHOIO BbIIBOpeHHs 3a npenensl PK B ciydae
HapyumeHus 3akononatensctBa PK u a.p. Ilpu 3ToM Tak cka3aTh HU3KHH ypOBEHB NPABOCO3HAHHMS,
HpaBOBOI\/'I HUTUJIIN3M MHUI'PAHTOB, UX 3aTPYAHCHHAA WHTCTpalusd B KaSaXCKyIO KYJIbTYPY, HCXKCIIAHUC
WIM HE CTpeMJICHHE W3y4aTh W COOJIOAATh 3aKOHOJATENbCTBO HAICH CTpaHbl, MOIYy4aTh
MH(QOPMAIUIO O CBOMX MpaBax M 0053aHHOCTAX HMPUBOJUT K OONBLUIOMY KOJIMYECTBY MPECTYIICHUH U
MPaBOHAPYIIEHWH Cpedu WHOCTPAHHBIX TpaxJaH W JWI 0e3 TpakKIaHCTBA, B OCOOEHHOCTH,
a/IMUHUCTPAaTUBHO-IIPABOBOTO XapaKTepa.

Konctutynus PecnyOnuku Kaszaxctan rapaHTUpyeT KakIOMy, KTO 3aKOHHO HAaXOAWTCS Ha
teppuropun  Pecniybnukn Kazaxcran, mpaBo CBOOOAHOrO MNEPEIBIKEHHSA IO €€ TePPUTOPHU U
cBoOOAHOrO BBIOOpAa MecrokuTenbetBa (4.l cr. 21). JlaHHble mnpaBa MOrYT OBITh B CHIIY
3akonomarenbTBa PK orpaHuueHsl TONBKO B TOW Mepe, B KaKOW 3TO HEOOXOAMMO B LEJSX 3aIMHUTHI
OCHOB KOCTHTYLIMOHHOT'O CTPOS, HPABCTBEHHOCTH, 3/10POBbS, NPaB U 3aKOHHBIX MHTEPECOB APYIHX
Jui1l, obecrieueHrst 000pOHBI CTpaHbl U Oe30macHOCTH rocyAaapeTsa. CoracHo 4.4 c1.12 KoHcTutyiuu
PK uHOCTpaHIBI U JTHlia 0€3 rpakKAaHCTBa MOJb3YIOTCS B PecnyOirke mpaBamu 1 cBOOOIaMH, a TAKIKE
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