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The role and principles importance of the biys court activity as an
institution of Kazakh customary law for modern legal relations

The article reveals the unique customs and traditions of the Kazakh people, which were based on the
principles that lay down the legal regulation of social relations, condition social justice in resolving
disputes and other conflicts arising in the process of economic activity and everyday life. The princi-
ples on which the Kazakh society was founded, which are the basis of Kazakh customary law in mod-
ern conditions can be char act erased as humanistic. On the basis of these principles, the formation of
a fundamental principles number is possible that, taking into account the historical roots; will allow
modernization of modern law. Despite the fact that the principles of customary law worked effective-
ly in the historical period of the existence of the Kazakh Khanate and semi-nomadicfarming, in mod-
ern conditions it is possible to modernize and use them in the modern legal culture as a historically es-
tablished system of authoritative legal values. These are legal values that stipulate certain types of le-
gal punishments and rewards, principles of mutual relations of the parties in civil, family, labor and
other legal relations based on the equality of the parties and voluntary rights'and obligations determi-
nation. The article substantiates the possibility of using the principles of adversariality, transparency,
the predominance of property responsibility as the main punishment type, and the wider use of legal
incentive measures in modern conditions.

Keywords: Kazakhstan, adaptation of traditional principles, court of biys, customary law, principles
of law.

Introduction

Currently, research on the institutions of’ customary Kazakh law, court of biys, legal principles that have
existed for centuries, is carried out, as a rule, from a historical point of view. However, modern legal and
political theory can use separate institutions of customary law, which have proved their usefulness in the
regulation of public relations. Important aspects of the modern state of law and civil society are self-
government, initiative, independence, focus on the legal and social capabilities implementation of the indi-
vidual. The whole features range that define modern civil society can be extended to the institutions of tradi-
tional Kazakh society, since'the khan’s power has always relied on public institutions, which in turn have a
significant impact on the khan’s power by limiting it. The non-interference of political (khanate) power in
the everyday life of nomads, their autonomy, due to the characteristics of the semi-nomadic life way, implied
social interaction based on the equality principles, competitiveness in resolving disputes, openness of legal
proceedings and‘management decisions. At the same time, as a legal relations guarantee, the priority form
was property liability, which was due to the way of life and the production mode. Moreover, in modern con-
ditions, personal autonomy is becoming increasingly important. It is also due to lifestyle and mode of pro-
duction. For.an emerging postindustrial society, an autonomous person communicates with other individuals
on the basis of equality, independence, non-interference in personal life, personal secrets, family secrets, per-
sonal/nterest in the results of their work, which determines the way of life and life priorities, are becoming
increasingly important. Based on this, it seems harmonious to consider the principles of Kazakh customary
law, since to a certain extent they are consonant with the requirements of the present.

Methods and materials

The research uses general and private methods of legal research. Based on analysis and generalization,
legal sources, views and theories of individual scientists are examined, individual opinions and provisions
are examined that reveal the problems of reflecting legal principles in the process of implementing the law.
The research basis is the dialectical approach, reflecting the variability and dynamic development of legal
norms and social relations. Moreover, legal principles and legal values that are the foundation of legal regu-
lation in a specific historical period are considered as a metaphysical basis. The phenomenon under consid-
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eration is studied in the inextricable link of social relations, legal principles and legal regulation of social
relations. Based on the method of comparison, analogy, by researching the historical institutions that take
place in the history of Kazakh customary law, the value of legal principles is revealed. The concrete histori-
cal method made it possible to consider the continuity of the principles governing social relations in a dialec-
tical interconnection and use these principles in modern legal regulation.

Results

In our opinion, the court of biys should be considered as a key institution of Kazakh customary law.
From the earliest times, judicial power in the Kazakh society was mainly carried out by the biys. It is impos-
sible to determine the period of the emergence of the bii court, since it is the bii courts that are the main non-
governmental institution organizing a traditional society. The bii courts, as such, existed long before the
reign of Tauke Khan and, in essence, were an integral institution of not the state, but society. The biys court
was not only the central institute of judicial procedural law, but also for a long time the most important ac-
tive center of the socio-political and, in particular, legal life of the Kazakhs. The peculiarity of the court of
biys is that it, in fact, represents only one of the biys activities aspects, which in Kazakh/society constituted a
«group of custodiansy, i.e. connoisseurs and interpreters of customary law, sporadically, periodically or con-
tinuously performing judicial mediation functions. The judicial power, which belonged to-the Biy, was of
exceptional importance in the Kazakh nomadic society. It was the leading form of‘power in the system of
self-government, widespread, close and understandable to the people,.deserved respect and relied on him.
Compared with the khanate, the judiciary was the most developed, fully realized.itself. In the nomads under-
standing, it acted as a statehood symbol, was a convenient, efficient, fast, one might say, universal means of
exercising state power. Therefore, almost all state bodies in achieving their goals, in the implementation of
their activities, tried to use or rely on the judiciary. Only this can explain the fact that in the system of state
power, everything from the khan and the sultans, ending with aul axals, were vested with judicial functions.
Accordingly, the authority and legitimacy of power was ensuted by a fair resolution of disputes, and non-
interference in the personal space of a nomad who turned to the authorities, as a rule, exclusively in case of
need. Thus, the principles are: competitiveness; transparency; the predominance of property responsibility as
the main punishment form, was the legal relationsbasis, which provided autonomy relative autonomy from
the political and legal authority of the legal relations subjects.

Discussion

In a society of nomads, the judiciary was so revered that it sometimes stood above the khan power.
Of course, the power of the khan in the Kazakh society was considered the highest state power, so it was in
reality. However, in order to ensure its level, the khan’s power was forced to constantly reckon with the su-
preme power and rely on it. And in.many cases, the Khan's power considered the judiciary as its component,
a continuation and did not separate from itself. In a society of nomads, the judiciary was so revered that it
sometimes stood above the power of the khan. The power of the khan in the Kazakh society was considered
the highest state power, so it was in reality. However, in order to ensure its level, the khan’s power was
forced to constantly reckon with the supreme power and rely on it. And in many cases, the Khan's power
considered the judiciary asits component, a continuation and did not separate from itself [1; 23]. This is the
main difference between Kazakh biys and Bek-biys in other Turkic-speaking countries. The Biysk judicial
power in Kazakhstan enjoyed great influence on the general civil power, including the civil-dynastic power
of sovereigns‘and rulers, and often shared the supreme power with them. The uniqueness of this judicial sys-
tem is emphasized by the fact that in neighboring countries and certain Central Asian regions agricultural or
urban/culture prevailed, and the norms of law connected with it were secular and mental. Biy (bi) is first and
foremost a judge. The power of the Biy was considered to be the indigenous power, going back into the his-
tory depths of the people themselves, in contrast to the power of the khans, who had a «non-Kazakh originy.
One of the famous Russian researchers of Kazakh customary law .A. Kozlov gave the following definition
to the Biysk court: «In the minds of the people, the title of bi belongs to the few who were distinguished by
impeccable honesty, a natural mind, and combine deep knowledge in the fundamental customs of the people.
Biy is a living chronicle of a people, a lawyer or his lawyer» [2; 225]. Such a review was universal on the
part of those who were familiar with the Kazakh legal system. According to researcher D. Zuev, «Kazakh
Biy was the wisest and most dignified» that their court represented «the bright pages of the distant past,
when in the quiet way of the patriarchal life he was as pure and truthful as life itself» [3; 161, 162]. Another
author B.N. Delvig biev refers only to as «the sole custodians of customary law» [4; 123]. According to
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A. Krahalev, «with regard to the justice of the court, the Kyrgyz (Kazakhs) are very demanding... Justice —
the presence of it is most important» [5; 40].

In Kazakh customary law, there is a whole principles layer and norms that determine the essence and
status of judge biy. They are formed in short and expressive sayings-formulas: «Do not be the son of only
your father, but be the son of mankind». «There is no more punishment for a judge-judge than his addiction
in favor of a relative»; «The stone has no root, and likewise the biy has no relative». Truth and justice, the
desire to comprehend them were the fundamental foundations of court proceedings and adjudicated judg-
ments of biys, based on the norms of Kazakh law: «Worship justice if it is expressed even by your father’s
slave»; «Expression is important in eloquence, but more valuable than isin». An important feature of
the Kazakh Biysk court is its spirituality, that is, recognition of the primacy of the spiritual content of the
case before its material and substantive content on the one hand, and the management of moral principles of
«conscience» on the other. The words «There is no god above truth», «Material wealth should serve spiritu-
ality, and spirituality is the main honor» were preserved in the people's memory. These statements had real
content: in a man his conscience, honor and dignity were declared the highest values. The strength of this
high morale was predetermined by the fact that, after centuries, it was noted by Academician S.Z. Zimanov,
established itself as an integral part of the Kazakh people's mentality [6; 30]. With regard to justice, this gen-
eral morality was reflected in such normative and moral principles: «The ruler of the khan has the mind of
forty people, and the biy has the knowledge and conscience of forty people», «The rich man is the keeper of
livestock, and biy is the guardian of conscience»; «The judge (biy) is.impartial, because he has no bias in
favor of his own and not his own, violation of this leads to the justice itself death». A well-known national
culture figure, S. Seifulin, wrote about the Kazakh biys: «Those who were extremely devoted to the wills and
wise ancestors legacy, mastered the past historical ancient rules and customs selection and traditions, laws —
heres and case-law decisions became beas, the statements and judgments of the sages, knew them by heart
and had the eloquence gift» [7; 8]. In the Kazakh nomadic society, «biy» and «speaker» were used as single-
meaning concepts. Moreover, the judicial «oratory» among the Kazakhs was not so much eloquence in gen-
eral and a speech form as it was evidence-based, included in the proof means and persuasiveness. This was
expressed in installation sayings: «The one who is-resourceful in expressiveness excels». The power of
words in a nomadic society has always been so prestigious and authoritative that often the victory was deliv-
ered to those who possessed the speech art. «Axtificial biy can solve the murder case with just one short
speech». Recognizing that «Of all the arts, the most important thing is the language culture», at the same
time, Kazakh law has formed its judicial goal: «Language is valuable, but truth is more valuable in courty.
In Kazakh society, the title «biy» was.not.so much hereditary or granted as a well-deserved honorary title.
Bii were not appointed or elected. At least, that was before the intervention of the Russian colonial admin-
istration in the 19th century. The applicant (candidate) could sometimes be determined, distinguished by
beats, elders and other respected and wise people who initially provided him with some support, but you can
become a beater only after popular recognition of the applicant deserving such a title. The main requirements
that were presented to the Biy as a sender of justice were: thorough knowledge of the norms of customary
law, mastery of the wealth of the steppe law and its basic norms, fixed in the Codes «True Establishments of
Kassym Khany, and «Ancient Establishments of Yessim Khan» «Supplemented by the precedential decrees
of famous biys, possession of oratory talent and honesty. Customs sanctioned by state authorities turned into
legal customs, reflected in the above code. The attempt to codify customary law adopted during the reign of
Khan Tauke at the end of the 17th century is better known. The Codex, developed by the famous biys under
Tauke Khany'was called the Jet of Jarga (seven regulations) [8; 100—101]. Thus, customs were transformed
into legal customs, provided by the official, khanate power to one degree or another throughout the entire
period characterized as the Kazakh khanate from its formation to the period of the protectorate.

The historical period in literature is called as the Golden Age of Justice. This is a major milestone,
a kind of spiritual frontier in the history of Kazakhstan, is strongly associated with the triumph and authority
of the law and justice rule, which have been and remain in all time and among all nations a special moral
criterion for human society. It is known that according to the canons of the Golden Age of Justice, the life of
all three Kazakh zhuzs flowed: Elder, Middle, Younger. And it is especially important that regardless of the
period and the names of the supreme rulers, under which a «fair order» was possible and established, its in-
corruptible judge, sage, orator, historically acts as an active creator — bearer, defender, interpreter, reformer
and guide of law and justice. real biya figure. These were people whom the famous orientalist, professor
AL Levshin calls «geniuses of his own kind» on his merits standing «along with Solons and Lycurgus», who
assert high morality and holiness in public relations in their work [9; 367].
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It is nessesary to note that recognition by the people gave the Biy great authority and social power over
the nomads. However, it was honesty, impartiality, knowledge of customs and their correct application, and
not state coercion, that execution ensured of court biys decisions. A dishonest man inevitably lost the biy
title, since no one considered it possible to turn to him for a fair decision. An impeccable reputation was a
necessary and sufficient guarantee of justice. However, in order to recognize the applicant as meeting these
requirements, it was necessary to show his skill in practice by taking part in any judicial (legal) dispute. Suc-
cess in such a case actually ensured the recognition of the applicant by bi. Other criteria (social origin, age,
etc.) were not critical. For example, researchers sometimes note a rather early age, even for those, times
(13 years), when the applicant was recognized as a biy. Usually the biys came from commoners, were not
distinguished by generosity, although the biys from the sultans were known. The title of biy was a kind of
perpetual license to legal practice as a judge or lawyer. Of course, the biys differed from each other'in.terms
of power and sphere of influence, they occupied different levels in the judicial hierarchy —from the biys of
a small aul, tribal collective to biys, whose fame and influence extended to zhuzes, uluses and the entire terri-
tory of Kazakh statehood. Depending on this, the stringency of the requirements for beats changed. The trial
was the main function of the bi judges. It was at this stage that the biys should have revealed their skill, expe-
rience and acted as «heralds of truthy, signs of customs, «guardians of order» and justice, defenders of tradi-
tions: to show the ability in eloquence, ability to apply various methods and tricks-n resolving conflict litiga-
tion.

Conclusions

Kazakh customary law defined the following judicial tasks:

1. Ensuring the restoration of the lost right to property, things, livestock, wintering, summering, ponds;
restore the right to brides, widows, the recovery of kun, ayyp and punish the offender, the guilty.

2. Recovery of material damage and losses caused by unlawful actions of the offender to the victim.

3. The common Kazakhs law the distinguished damage as.in the form of lost profits (offspring, growth
in property and others).

4. The restoration and proper the tribal honor of the injured party satisfaction in litigation. Protection of
the honor and personal dignity of the community member, his family, noble family, the clan honor, tribe and
their branches.

It should be noted that, among the goals and the bii court objectives, there was no punitive function,
which is so inherent in the modern state court. The absence of such punishments as imprisonment, awesome
punishments and torture, as well as the lawsuit the proceedings nature, the representation possibility and
surety in court put the biys court in an institutions number of non-state social authority, bringing it closer to
the modern arbitration court. Thus, considering the court of biys institution from the point of view of the
modern approach to legal institutions, we can characterize it as a human rights and law-restoring public insti-
tution. Emphasizing the main features of the biy court, it should be noted its independence, autonomy from
the khan (state) government, self-financing, the security of the court decision by the power of public opinion,
the conciliatory orientation of ‘decisions, designed to realize the personality's capabilities in this historical
period. The court of biys was an important institution of the Kazakh society for 15—18 centuries. This institu-
tion was indispensable and vital for a traditional society, which, with relatively weak khanate power and
strong beginnings of social self-organization, allows us to consider it as an institution of a traditional society
based on principles that could be acceptable in modern times. The independence of judges in making deci-
sions, strict adherence to the principles enshrined in the Constitution of the Republic of Kazakhstan, proce-
dural codes andother legal acts should bring the judiciary to a new level of legal impact on public relations.

The exercise of the judiciary on the justice basis, openness, publicity, human rights protection, violated
rights restoration is intended to make the courts the main bodies protecting the individual interests in modern
conditions. Judges are called upon to become «heralds of truth», «guardians of order» and justice, defenders
of law: to show the ability not only of eloquence, but also the ability to apply various methods and skills in
resolving court cases in modern conditions.

According to the authors, Biysk justice continues to be preserved in the historical memory of the people
as a standard of legality and justice. Centuries separate modern generations from the Golden Age of bi jus-
tice, the socio-political environment, norms and content of law have fundamentally changed, however, even
at the present stage of the development of the judicial system, bi as a judge, the court as a judicial power
should embody high professionalism and honest attitude in the public representation to the administration of
the judicial function. Biysk justice as a standard of legality and justice not only continues to be preserved in
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the historical memory of the people, but is also gaining relevance at present as a value reference point and
the democratization of justice in the Republic of Kazakhstan.
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A.B. Typnaes, H.C. AxmeroBa

Ka3ipri KYKbIKTBIK KATBIHACTAP YIUIH Ka3aK 91eT-FYPbII KYKbIFbIHBIH HHCTUTYThI
peTiHaeri OnJjiep COTHIHBIH KbI3METIHIH KaruAaJapblHbIH POJIi MeH MaHbI3bI

Makanaga KYHAENIKTI eMipAe JKoHe MIapyallpDIbIK KbI3MET IPOIECiHAe TYyBIHAANTHIH, e3re 1e
KalIIBUIBIKTapIsl JKOHE Jayiapiasl INeNly Ke3iHAe oNEeyMETTIK OJUINIKTI Heri3AeHTiH, KOFaMIBIK
KaTBIHACTAPABI KYKBIKTHIK PETTeyi KYpaHTbIH, KaFMAaTTap HeTi3i 0oJFaH, Ka3aK XaJIKBIHBIH Oipered camit-
JOCTYpiIepi MeH ofeT-FYphINTapsl amblFad. Kasipri skarnmaiina Ka3aKThIH OIET-FYPBII KYKBIFBIHBIH HeTi3i
0oJIFaH, COHBIH HEeTi3iH/e Ka3aK KOFaMbl KYPBUIFaH, KaFMIaTTap (bl 'yMaHUCTIK Aen cunaTrrayra 0oxanbl. Ockl
KaFMJaTTap/blH HETIi3IHAe TapuxXu TYIN-TaMbIpIap/bl €CKEePe OTBIPBIN, Ka3ipri KYKBIKTBI JKAHFBIPTYFa
MYMKiHZIIK OepeTiH Oipkarap Heri3 Kallaylibl OacTamanap KalbIITACTBIPYbl MYyMKiH. Ka3ak XaHIBIFBIHBIH
KYPBUTYBIHBIH JKOHE JKapTbUIal KeIlemi [IapyambulblK JKYPri3y[JiH TapuXu Ke3eHJIEpiHAe oleT-FyphbIl
KYKBIFBIHBIH KaFuAanapbl THIMII KYMBIC ICTCTCHIHE KapaMacTaH, Ka3ipri jkarjaiiiia oylapIpl 3aMaHayH
KYKBIKTBIK MOICHHETTe TapUXH KaJbINTacKaH, Oefel i KYKBIKTHIK KYHABUIBIKTAp XKYHecl peTiHje >KaHFBIPTY
JKOHE MaljanaHyra MYMKIiH Oomazbl. By tapantapabl TeHJIriHe jkoHE KYKBIKTap MEH MIiHAETTEpl OekiTy
epIKTUIriHe Heri3/enreH,  a3aMaTThIK, OTOACHUIBIK, CHOEKTIK JKOHE e3re Je KYKBIKTBHIK KaThIHACTaparbl
TapanTap/blH ©3apa. KapbIM-KaTbIHACTAPBIHBIH KaFMAaJIapblH, KOTEpPMeJey JKOHE 3aHJbl jKazauap TYpJepiH
HEeri3AeiTiH KYKBIKTBIK ‘KYHIbUIbIKTap. Makanaga Kasipri 3aMaHfFbl KarJaillapa KapbICIAIBUIBIK,
TpaHCHAPEHTTINIK KaFuAaTTapblH MaiilalaHy, MYJTIKTIK KayalKepIIUTIKTiH HeTi3ri xKa3a Typi peTiHae OachiM
6011yBI, KYKBIKTHIK KOTEpMeJIey IapaiapbiH KeHIHeH Maijaaany MyMKiH/AIT Heri3ereH.

Kinm cezdep: Kasakcran, NocTypii KaruaaidapablH OeiiMaenyi, OMiep COTHI, 9[eT-FYPhIl KYKBIFBI, KYKBIK
KaFHJIQJIapbL.

A. Typnaes, H. AxmetoBa

Poub v 3HaYeHHE NPUHIHUIIOB 1€ATCJIbLHOCTH Cy/J1a OMeB KaK HHCTUTYTA
KAa3aXCKOro 00bLIYHOI0 npasa IJjist COBPEMEHHbBIX IIPAaBOBbLIX OTHOILIEeHU M}

B cTathe packphIThl YHHKalbHbIE OOBIYAal M TPAAUIMU Ka3aXCKOTO HApOjAa, B OCHOBE KOTOPBIX HAXOIATCS
TPUHIMITBEI, 3aKNaJBIBAIONINE MIPABOBOE PETYIHUPOBAHUE OOIIECTBEHHBIX OTHOIIEHUH, 00YyCIOBIMBAIONIINX
COIMANIBHYIO CIPABEAIMBOCTD MIPU PENIEHNH CIIOPOB M MHBIX KOJIM3Ui{, BOSHUKAIOIIUX B MPOIIECCE XO3AUCT-
BEHHOH JIeATETbHOCTH U TMOBCEIHEBHOM XU3HU. [IpUHINIBI, Ha KOTOPBIX OBIIO OCHOBAHO Ka3axcKoe o0Ie-
CTBO, HaXOJsI[eecs B OCHOBE Ka3aXCKOT0 OOBIYHOTO IIpaBa, B COBPEMEHHBIX YCIOBHSX MOXXHO OXapaKTepH-
30BaTh KaKk rymMaHucTHdeckue. Ha nx ocHOBe BO3MOXXHO (POPMHPOBAHHUE psifia OCHOBOIIOJATAIOIINX HAdall,
KOTOpBIE IO3BOJIAT, C Y4€TOM MCTOPHUYECKUX KOpPHEH, MOJEpHU3UPOBATh COBpEMEHHOE paBo. HecMmoTps Ha
TO, YTO IPHHIIUIIEI OOBIYHOTO TpaBa 3()(PEeKTUBHO pabOTaIN B HCTOPUIECKUI TEPHOJ CYIECTBOBAHNUS Ka3ax-
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CKOT'0 XaHCTBA U MOJYKOYEBOT'O BEJICHUS XO35iCTBA, B HBIHEIIHUX YCIOBUAX BO3MOXHBI MX MOJECPHHU3ALHUA U
UCHOJIb30BAHUE B COBPEMCHHOW NPAaBOBON KyJIbTYpe KaK MCTOPUYECKH CJIOKHBLIASCS CHCTEMa aBTOPHUTET-
HBIX TPABOBBIX [IEHHOCTEH, KOTOPBIC 0OYCIIOBIMBAIOT ONpPEJIEICHHbIE BU/IBI IOPUIMYECKNX HAKa3aHUH U HO-
OIIPEHUH, TIPUHIUIEI B3aUMOOTHOIICHHI CTOPOH B TPKIAHCKUX, CEMEHHBIX, TPYHOBBIX M UHEIX IIPABOOT-
HOUIGHHSX, OCHOBAaHHBIX Ha PAaBEHCTBE CTOPOH M JTOOPOBOJIBHOCTH YCTAHOBIJICHHUS INPaB M OOS3aHHOCTEH.
B crathe 060cHOBaHA BO3MOXKHOCTH HCIIOJIB30BAHUSI B COBPEMEHHBIX YCIIOBHSX HPHHIUIIOB COCTSI3aTEIIBHO-
CTH, TPAHCIIAPEHTHOCTH, Ipeo0IagaHys UMYIIEeCTBEHHOW OTBETCTBEHHOCTH KaK OCHOBHOTO BHJa HaKa3aHHMSI,
GoJiee MUPOKOTO UCIOIb30BAHUS MEP NMTPABOBOTO MOOIIPEHHUS.

Kniouesvie crosa: Kazaxcran, aganrauus TpaIulMOHHBIX IPUHIHIIOB, cyJ OUEB, 0OBIYHOE MTPABO, MPUHIIMIIBI
npasa.
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