A.S.Kizdarbekova, R.Yu.Mamedov, A.A.Baymanova

References

1 Bases of the Civil Legislation of USSR and the republics (are approved as the Resolution of the Supreme Council of the
USSR on May 31, 1991 No. 2211-I), http://online.zakon.kz/Document / (became invalid)//? doc_id=1005773

2 The law USSR of 08.12.1961 (an edition of 12.06.1990) «About the statement of Bases of the civil legislation of USSR and
federal republics», http://base.consultant.ru/cons/cgi/online.cgi? req=doc; base=ESU; n=241

3 Legislative providing the main and accompanying problems of quality management and competitiveness,
http://eclib.net/37/41.html

4 The act of the Russian Federation «About consumer protection». Practical comment, Moscow: Yurist, 2006, 190 p.

5 The law USSR of 22.05.1991 No. 2184-1 «About consumer protection», http://base.consultant.ru/cons/cgi/online.cgi?
req=doc; base=ESU; n=5257

6 Partsy Ya.Ye. The comment to the Act of the Russian Federation «About consumer protection», Moscow: Xuridicheskaya
literatura, 2006, — 225 p.

7 Law Republic of Kazakhstan «About consumer protection», on May 4, 20400 No. 274V
//http://online.zakon.kz/Document/? Doc_id=30661723

8 Resolution of the government of RK «About the Approval of the Instruction about Quality and Safety of\Feod Staples and
Foodstuff», on November 29, 2000, http://online.zakon.kz/Document/? Doc_id=1020771

9 Resolution of the government of RK «About the Approval of Rules of the Organization of Activityyof the Trade Markets», on
February 5, 2003, http://online.zakon.kz/Document/? Doc_id=1036497

10 Standard resolution of the Supreme Court of the Republic of Kazakhstan «About practice of'applieation by courts of the leg-
islation on consumer protection» of July 25, 1996, 7, http://online.zakon.kz/Document/? Do¢ 1d=1006789

11 The law of the Republic of Kazakhstan «On regulation of trade activity» ©f April 12, 2004, 544-11
//http://online.zakon.kz/Document/? Doc_id=1047488

12 The resolution of the government of the Republic of Kazakhstan «About the approyal of Rules of domestic trade» of April
21,2005, 371, http://online.zakon.kz/Document/? Doc_id=30009216&sublink=900

13 The resolution of the government of the Republic of Kazakhstan «Aboutfobligatory confirmation of compliance of produc-
tion in the Republic of Kazakhstan» of April 20, 2005, 367, http://online.zakon.kz/Document/? Doc_id=30009157

14 The law Republic of Kazakhstan «About Safety of “@hemical”> Production» of July 21, 2007,
http://online.zakon.kz/Document/? Doc_id=30113861

15 The law Republic of Kazakhstan «About Communicafion»\\ofiyJuly 5, 2004, http://online.zakon.kz/document/?
Doc_id=1049207

16 The law Republic of Kazakhstan «About Natural Monopelies and Controlled Markets» of July 9, 1998,
http://online.zakon.kz/Document/? Doc_id=1009803

17 The resolution of the government of the RepubliciofilKazakhstan «About the adoption of regulations in the field of power in-
dustry of December 7, 2000, http://online.zakon.kz/Doctiment/?2 Doc{id=1020873

18 Technical regulations «Requirement to packing; marking; labeling and their correct drawing» approved by the Resolution of
the government of the Republic of Kazakhstan ofdVlarch 2152008, 277, http://online.zakon

UDC 347.155 (574)

M.Yu.Prudnikova

Ye.A.Buketov Karaganda State University
(E-mail: marishakrg@mail.ru)

Problems and prospects of development of legal regulation of medical service
in the Republic of Kazakhstan

The article is devoted to the problems of legal regulation of medical service in the Republic of Kazakhstan in
the modern time. The author examines current issues of healthcare quality and development prospects of the
legislation on the healthcare. In the context of modernization of the existing legislation, the theme of the arti-
cle is actual, and the study of these issues is timely.

Key words: patient, medical service, quality of medical care, expertise, insurance.

Providing patient's right to qualified medical care — the main goal of the state, which establishes
norms, regulating relations arising on the provision of medical services. Until recently, the problems of legal
regulation of medical services were studied partially and the prospects of development of legislation on
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healthcare were rather indeterminate. For a long time, legislation which regulates medical services had a
public law nature; declarative norms were aimed at providing the rights of the patient and they were not the
constituent part of the civil law.

Occurred in Kazakhstan after the collapse of the USSR, the social, political and economical reforms,
including the formation of priority of market economy, have had an impact on the medical services organiza-
tion system. Existing in the past, a clear management hierarchy disintegrated with the collapse of the com-
mand-administrative system of governance. In an attempt to improve the efficiency of the healthcare system
and increase the potential of the medical service branch, the state and its institutions have tried to change the
system of organization, management and financing of healthcare. The absence of precise, elaborate and rea-
sonable development strategy of the healthcare was among the many shortages and mistakes during the
reformation of the healthcare system in the previous years. As a result, according to historicalgpolitieal,\so-
cial and economic determinants, the healthcare system of Kazakhstan had three models: thefbudgetary mod-
el, budget and insurance model, program budget model, with the elements of paid medical services at all
stages of development.

The system of social and economic crisis of the 90th determined the reduction of manyindicators of so-
cial health and healthcare. Experiencing the economic difficulties of the intermediate period, the national
budget allocated for the national healthcare system less than 2 % [1; 45]. The undérfundinggof the healthcare
led to reduction of medical organizations and workplaces, led to the aging ¢f thelmateriahanditechnical base,
led to reduction of equipment, instrumentation, products and tools for, medical purposes. The total lack of
medicines and dressings, insufficient supply of laboratories, the inability, tosprevide a varied and balanced
nutritional care of patients, low salaries of healthcare workers did not alloW to reach the required level of
quality and efficiency of medical service [1; 46].

The achievement of Kazakhstan of the path of sustainable econemic growth and the macrostabilization
formed a real ability to implement Art. 29 of the Constitution“@f the Republic of Kazakhstan (30 August
1995), which states:

1. Citizens of the Republic of Kazakhstan shall havefthe rightito protection of health.

2. Citizens of the Republic shall be entitled to freemguaranteed, extensive medical assistance established
by law.

3. Paid medical treatment shall be provided,by state and private medical institutions as well as by per-
sons engaged in private medical practice on the terms andyaccording to the procedures stipulated by law.

The main social task and duty of thesstate became the strengthening of the state regulation and appro-
priate financial provision of guaranteesdnithe sphere of public health.

Today Kazakhstan has all prergquisitesjywhich are required for the development of legal regulation on
the provision of medical services. Meanwhile, some representatives of national medical science consider that
doctor-patient relationship should'be regulated by ethical and moral norms, believing that the legislative reg-
ulation has a secondary rol€ inimedical professional part. Without denying the value of medical ethics, it
must be emphasized that today‘theimanagement of health and also the relations arising during medical heal-
ing directly between tlie patient'and the doctor (medical institution) require in the legal regulation, because it
affects the high-priority interests of citizens and society in general. Analysis of the current legislation, the
study of theoreti€al“and“monographic sources of right in medicine, as well as the generalization of judicial
practice in casesyrelatedyto improper medical services lead to the necessity of further improvement of legal
regulationofFelations in the providing of medical services in relation to emerging legal issues.

Thefirst’and perhaps the most actual of these problems, in our opinion, is the solution of the question of
résponsibility of executors of medical services, which allows to take into account the interests of the execu-
tors of medical services and patients.

The increased responsibility for improper medical services can be imposed on executor, not only be-
causejef the rule of Art. 359 of the Civil Code of the Republic of Kazakhstan (The Grounds of Responsibility
for Violating an Obligation), but also in accordance with Art. 947 of the Civil Code of the Republic of Ka-
zakhstan, which provides the liability for damage to life and health of the person or as a result of defects of
services, as well as due to inaccurate or incomplete information on the services; Art. 931 of the Civil Code of
the Republic of Kazakhstan on responsibility for the damage caused by activity, creating greater danger to
others. The using of X-ray machines, radon baths, cobalt guns, laser devices, ultrasonic devices, poisonous,
narcotic, potent drugs, explosive and flammable medicines (ether and others), electrical current, medicines or
medical technologies in implementation of medical experiments are considered to be the sources of high risk
in the executors of healthcare activity.
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Thus, the current legislation provides a range of exceptions to the general rule of responsibility on the
basis of guilt by virtue of which the executors of medical services may be held responsible in the absence of
fault in the improper performance of the obligation. This position of the legislator is often criticized. A num-
ber of scientists note that this approach «... the naturally followed an unfavorable outcome of the disease can
terminate the responsibility for medical personnel,... the doctors who undertake treatment of the most seri-
ously ill patients will be more responsible; there is a motivation for abandoning risky treatment, which cre-
ates the prerequisites to paralyze the initiative in providing emergency assistance» [2]. In our opinion, under
current conditions increased responsibility for causing harm by the executors of medical services seems justi-
fied and meets the interests of patients. At the same time it is necessary to consider the interests of exegutors
of medical services in cases when harm is caused by accident.

The optimal solution of the problem of increased responsibility of executors of medical servic€smwhich
allows to take into account the interests of medical services executors and patients, is the usefof the responsi-
bility Insurance Institute of medical service executors’.

For that purpose the experience of foreign countries can be used, where it was establishedyand was be-
ing successfully operated for a long time. The problem of professional responsibility ifisurance‘of medical
institutions has been the subject of discussion in the literature for many years [3]. Seems, not only advise but
also necessary to study the experience of professional responsibility insurance ofshedical'§efvices executors
in those countries, where this institution has been widely used and for the ygars of itsusgythe'dignity and dis-
advantages have been studied.

Along with the action of the insurance institution, the system ofieompensation of harm which was
caused to life and health of the patient was developed in several countries.“Fhis system was originally intro-
duced in New Zealand. Its use is based on the fact that in some cases, when harm to patients is not caused by
the negligent actions of the medical personnel, and can be explainedyby unfavorable circumstances, unex-
pected reactions of the patient, and other unpredictable factors. Complamts of patients are considered by The
Accident Compensation Corporation of New Zealand; if the\Cerpotation finds out that there is no accident,
and that those are responsible actions of the doctor, the@patientiean apply for compensation in the courts.
Consequently, the compensation system is not a substitute for professional responsibility insurance for phy-
sicians, it complements professional responsibility dnsurance institute [4; 172].

A similar system operates in Sweden, Finland and Norway. There are statements about necessity of us-
ing foreign experience on this issue in Russiaf5; S0

The introduction of such system in graetice of national healthcare should be considered justified and
useful, as it is in the interests of patientsfand medi€al services executors.

One of the most actual issues ofitoday;iwhich is decided by the state, regulating relations in the sphere
of social health, is the problem of providing quality of medical services.

Fact, that the quality of healtheare”is under constant attention of the Head of the State Nursultan
Nazarbayev, it was confirmgd i his*Address «Strategy» Kazakhstan-2050 «: New political course of the es-
tablished state». Leader of the nation emphasized that «we are creating necessary conditions to ensure high-
quality healthcare seryices mall¥fegions of the country. As part of a long-term modernization of the national
healthcare system we must introduce throughout the country unified standards of quality of medical services,
improve and unify the material and technical equipment of medical institutions». [6] The President gave a
precise instruction: «Sebat the legislative level holding an international accreditation of medical high schools
and institutions) [6].

Thelpurposé of accreditation is ensuring continuous improvement of the social healthcare services’
gnality throughghe introduction of effective management and medical technologies in accordance with inter-
national approaches in the practice of medical institutions. The expected results of the participation of
healthcare organizations in accreditation programs are increase of management efficiency, increase of plan-
ning'and analysis activities, personnel’s participating in solving of problems of medical institution, improv-
ing the structure of healthcare organizations (modernization of premises and communications, landscaping),
improving the quality of medical documentation, reducing risks for patients in obtaining medical service.
These aspects are included in the standards of accreditation and primarily in the self-assessment it identifies
compliance or noncompliance with these requirements.

Committee of control of medical and pharmaceutical activity of the Ministry of Healthcare and Social
Development of the Republic of Kazakhstan has held the accreditation of medical institutions since 2009,
which was aimed at ensuring the safety and quality of medical services.
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Further, it should be noted that the problems associated with imperfect mechanisms of medical services
examination exist worldwide. Different countries have taken different approaches to the examination accord-
ing to the peculiarities of national healthcare systems. However, nowadays there is no universal scheme that
fully satisfies both sides — the patient and the medical services executor. In this regard, all the countries
work continuously to improve the assessment of medical services’ quality. Our country is no exception.

Since 2009, Kazakhstan has made the introduction of new mechanisms for quality examination of med-
ical services. The first one relates to the activities of the internal audit service, which was established in all
medical institutions according to the Code of the Republic of Kazakhstan On People's Health and Healthcare
System. The aim of creating this service in medical organizations is ensuring the rights of patients to receive
timely, qualitative and safe medical service in the required volume. Representatives of the internal audif ser-
vice solve problems (complaints) of patients in optimal time (5 days) as they occur (Art. 58 of the¥€ede of
the Republic of Kazakhstan On People's Health and Healthcare System) [7]. In case of dis$atisfaction with
the quality of medical services, violations of the ethics principles and deontology, as well agjthe suggestions
for improving the medical service execution, the patient can go to any of the members the intetnal audit ser-
vice, information on which is placed open in the medical organization.

The mechanism of external examination of the medical services’ quality has undergong a number of
significant changes, which are connected with the creation of independent expertsfinstitutesfor objective as-
sessment of quality of medical services provided to patients in the Republicfot Kazakhstan,

However, despite this, the disputes about the quality of medical seryices today, aspreviously, are solved
mainly with involvement of forensic medical experts. At the same time;Janswesing these questions, experts
often use terms, the exact meaning of which they do not know or assess thejeircumstances when such an as-
sessment is not their competence or conversely they use such térms, the exaet meaning of which is not al-
ways obvious to the parties.

The complexity of such cases related to the fact that the coust has torevaluate very specific matters aris-
ing in the field, when the judges have almost no idea. In theseteircumstances, the forensic medical examina-
tion almost always decides the outcome of the dispute, So, the quality of forensic medical examination be-
comes extremely important.

Nevertheless, patients, protecting the right toqqualified medical services, point out at esprit de corps of
the medical profession members, the uncertainty, andyinconsistency of expert opinions, which leads to the
fact that one case is assigned to several forengic examinations and prolongation of trials on «medical affairs»
for years.

Appeals of citizens for the independent examination promotes an objective assessment.

The establishment of independent expetts institute in the Republic of Kazakhstan is aimed at the reali-
zation of the rights of patients and medical workers. Currently the association of independent experts suc-
cessfully functions protecting the vights of’patients associations, associations of people with various diseases
(diabetic, oncological, cardiglogical,‘and others), professional NGOs. These institutions are actively involved
in solving problems of arising social issues.

The registry of independeént experts accredited in the established order was created on the site of the
Ministry of Healthcare and Social Development of the Republic of Kazakhstan.

Independent'expertsimay be involved in conducting of external and internal examinations as part of the
internal audit setvice.

In ordéfte comply the principles of the independence of the expert’s examination, such as openness,
objectivity and tfansparency, the experts are part of the Commission, which investigates people’s complaints
about the quality of medical services; experts conduct an examination of deaths for the volume of payment
for setvices rendered; experts are involved in the examination of candidates’ certification cases, who passes
examinations for qualifying category, as well as the experts are part of the commission for the examination
of speeialists with higher and secondary medical education.

Insufficiently developed in our country, in our view, the prejudicial dispute resolution mechanism in
cases related to citizens’ medical services. Foreign experience shows that the function of the prejudicial dis-
putes is executed by independent or neutral medical expert commissions, which analyze and handle the med-
ical errors of professional associations of doctors, as well as so-called conciliation commissions, supported
by consumer protection associations and physicians' associations. In Germany, approximately 90 % of the
expert opinions of such commissions lead to prejudicial conflict solution [8; 34].

It should be emphasized that the problem of legal regulation of the quality of medical services is now
one of the most debated and undeveloped problems; it needs a deep and comprehensive study with experts in
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various fields (lawyers, economists, doctors, experts in healthcare management, etc.). In particular, it is nec-
essary to develop the concepts of quality of medical services, determine drawback and significant drawback
of medical services, as well as the consequences of the provision of medical services with drawback, deter-
mine patients' and the clients’ rights in this situation.

The further improvement of the existing legislation on the healthcare is also associated with the solution
of existing problems in the field of organs trafficking and tissues for transplantation, accessibility of new
methods of reproductive technologies for needy patients, ensuring the rights of people with HIV, AIDS, al-
coholism, drug addiction and others.

Obviously, that the healthcare system of the Republic of Kazakhstan needs further reformation. Aimong
the directions of reformation is the conversion of the healthcare system on a market basis, the possible\crea-
tion of a health insurance system, a precise division of free and paid medical care, etc. Expertssagreenthat\the
market of paid medical services in Kazakhstan will develop dynamically, therefore, the rol¢’of medical Ser-
vices contract as the legal form of ensure the implementation of citizens' right to medicaliservices will be
increasingly growing.

In our view, Kazakhstan provides necessary basis for the development and the legal régulation of the
provision of medical services. Much has been done to ensure the right of citizens to receive qualitative medi-
cal aid. However, some problems still exist, and further work on improving the efficiencyjef existing norms
of medical service will contribute to their operative solution.
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M.IO IlpynnukoBa

Kazakcpan Pecny0iukacbiHaa MeIMUIMHAJIBIK KbI3MeET KOPCeTYi
KYKBIKTBIK PeTTeYAiH JaMy KeJielleri MeH MaceJiesiepi

Makama xazipri kesenueri Kasakcram PecryOnmkacblHoa MeIMIMHAIBIK KBI3MET KOPCETYAI KYKBIKTBIK
peTTeyIiH MoceleliepiHe apHajaFaH. ABTOPMEH MEAMIMHAJIBIK KBI3MET KOPCETYHIH carachlH KaMTaMachl3
eTyIiH ©3€KTi CYpakTapbl »KoHe JAeHCayJblK CcaKray Typajdbl 3aHHAMAHBIH JaMy OacBIMABIKTaphl
KapacThIpbUIFaH. KoigaHsIcTarel 3aHHAMAHBIH KaHAPTBUTYHI JKaFAaifbIHIa MaKaJaHBIH TaKbIPHIOB! ©3€KTi, all
KOPCETUITeH Maceleep/i 3epTTeyi 3aMaH TaJanTapblHa caif OOJbIN TaObIIaabL.
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M.IO.IlpyanukoBa

IIpo6JieMbl ¥ NepceKTUBBLI PA3BUTHA IPABOBOI0 PeryJIMpOBaHUA
MeIUIMHCKOro 00cay:kuBanus B Pecnyosmke Kazaxcran

Crathst TTOCBAIICHA HpOGJ’ICMaM IIPaBOBOI'0 PETYIUPOBAHUSA MEAUITUHCKOTO OGCHy)KI/IBaHI/IH B PCCHy6HI/IKe Kazaxcran B co-
BpeMeHHHﬁ nepuon. ABTOpOM paccMaTpUBarOTCs aKTyaJlbHbIC BOIIPOCHI 00ecreyeHHUs KauecTBa MEOUIUHCKOTO 06CJ'Iy)KI/I-
BaHUA U NEPCIEKTUBLI PAa3BUTHU 3aKOHOAATEIILCTBA O 3APAaBOOXPAHCHUU. B YCIOBHUSAX OOHOBJICHHS HCﬁCTBy}OHICFO 3aKO0-
HOATCIbCTBA TEMA CTATbU MPEICTABIACTCA aKTyaJ'IBHOﬁ, a MCCIICIOBAHUC YKa3aHHBIX BOIIPOCOB — CBOCBPEMCHHBIM.
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The legal regulation of the purchase and sale agreement
in the sphere of entrepreneurship

The article considers the conditions of ordering business relations, namely the legal conditions of sale and
purchase, especially the implementation of constancy between entrepreneurship subjects. Conditions provide
useful remedies thatsatisfy the interests of the involved subjects. Only the terms of payment achieve the im-
possible,condition using administrative legal bodies, to guarantee the discipline, consistency and to organize
in_economiic circles, for obecneuenns of mutual interests based on legal regulations.

Keydwords: term, buying-selling terms, entrepreneurship, momentous rules, consumer, seller, buyer, busi-
nessman,

The concept of the subject has its origins in the legal Rome and today is many faces and entrenched no-
tion.It,is considered from three perspectives: emergence of legal relations, based on this it is the legal rela-
tions, and of course as the form of perception of the legal relations. In the Roman legal system the term in-
cludes two bases: firstly, conventio or consensus, and secondly, special contract basis in the form of specific
purpose (causa) [1; 120].

In modern theory of law the term «term» (condition) is used in various basis. Namely, according to
some authors, the term is, firstly, appearance, change and termination of relationship, namely, legal argument
and, secondly, formation of these foundations are legal relationships themselves. According to other authors,
the term is despite of legitimate data and contingent liability, it is a document proving securing binding of
legal relationship.
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