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K Bomnpocy o npuodpereHnu npaBocy0beKTHOCTH:
npo0JieMbl TEOPUH U TPAKTHKH

B crarpe uccnenoBaHbl TEOPETHUSCKUE U MMPAKTHIECKHE BONIPOCH B aCHEKTe HACHTU(HUKAMN HaTHIHs (WIIH
OTCYTCTBHSI) B (PU3NUECKUX JINIAX CIIEIMAIBHON IPaBoCcyObEeKTHOCTH, HEOOXOMUMOMN IS TPHOOPETEHHUS IMHI
TaKOr0 KOHCTUTYLHOHHO-IIPABOBOIO CTaTyca, KaK IJlaBa TOCYJAapCcTBa. YUUTbIBas JOKTPUHAIBHYIO
HEOJHO3HAYHOCTh MOHMMAaHWS JAe(QUHUINH «IPaBOCYyOBEKTHOCTb» U €€ COCTAaBIIONIMX, <@ Takxke
3aKOHOJATENNbHYI0 HEONpPE/IEeICHHOCTh 3TOH AE(GUHUINM, aBTOPOM CTaTbH C(HOPMYIMPOBAHO TMOHATHE
«IpaBOCYOBEKTHOCTBY, IPOAHATU3UPOBAHBI €€ COCTABIAIOMINE. YCTAHOBIEHO, YTO IPaBOCYOBEKTHOCTH
TJIaBbl TOCYIAapcTBa — 3TO 3aKpeIIeHHas B 3aKOHOJAATENbCTBE M OOECNeueHHas TOCYHapCTBOM €TO
I0puAnYecKasi BO3MOKHOCTb M JIMYHASI CIOCOOHOCTD, ONpe/IeNIeHHbIe Ha OCHOBE YCTAHOBJIEHHS COOTBETCTBHS
KOHCTUTYIMOHHO-TIPABOBBIM ~ TPEOOBAHUSM, OCYIIECTBISITH T'OCYJapCTBEHHO-BIACTHBIE  MOJHOMOYHS
B COOTBETCTBHHU CO CBOUM (DYHKI[MOHAITHHBIM Ha3HAYEHHEM B MEXaHH3Me TOCyIapcTBeHHOH BiaacTH. CrenaH
BBIBOJI, YTO KOHCTHTYLIMH CTpPaH MHpa 3aKpeNwmIN MPaKTHYeCKW OIWHAKOBHIA ITOJAXOZ K YCTaHOBICHUIO
CIIEIMAIBHEIX TpeOOBAaHMH K KaHIWJATy Ha IIOCT IJIaBBl rocyfapcrBa. TakuMy KpUTEPHAMH SBIISIOTCS:
BO3pACT, TOJUTHKO-TPaKAAHCKas ¥ HAIMOHAIbHAS TPUHAIIEKHOCTD,  I€H3  HPOXKMBAHUS, HEPEIKO
pEIMTHuo3Hasl ONPeeIeHHOCTh, MOPSIOK 3aHATUS IOCTa TJIaBbl rocygapcTBa (MHAyrypanusi, KOpOHAIus),
OCHOBAHUSI U MOPAIOK MPEKPAIIeHHs] MOITHOMOYHUH, CPOK KOMIIETEHINH, TTOPSA0K BPEMEHHOTO 3aMeIEHUs
TJIaBbl TOCYAApCTBA, MMYLIECTBEHHBIN IIEH3 (IEHEXHBIH 3alor). YCTaHOBIEHO, YTO TaKUE TPEeOOBAHUS
HUTPAIOT POJIb ONpPENENICHHBIX «IOPUIMYECKUX (uIbTpoBy», Osarogaps. deMmy obecrednBaercs Ooree
Ka4eCTBEHHBII 1MOJ00p KaHAMIATOB Ha STOT BaXKHBIH IOCYIapCTBEHHBIH 1mocT. Ha ocHOBE cpaBHHTEILHOTO
aHanM3a KOHCTHTYIIMOHHOTO 3aKOHOJATEIbCTBA YCTAHOBIICHBI KPUTEPHUH, HEOOXOUMBIE IS IPUOOPETEHUS
cTaTyca TJaBBl TOCyJapcTBa B MOHApXMsX M B pecmyOmmkax. [IpemiokeHo BHECTH H3MEHEHHS B
HaI[HOHAILHOE 3aKOHOJATENbCTBO C IIENbI0 YCUIICHUS «IOPHAMIECKNX (UIBTPOBY ANA KaHIUIATOB HA MOCT
TJIaBbI TOCYIapCTBa.

Knioueswie cnoga: cnenuanbHas NPpaBoCyObEeKTHOCTb, KOHCTUTYIIMOHHO-IIPABOBON CTAaTyC, MOPSAAOK 3aHATHS
TI0CTa TJIaBbI TOCYIApPCTBA, 1IEH3 MTPOKHBAHMS, MOPAIOK BPEMEHHOTO 3aMEIIEHHUs [TOCTa INIaBbl FOCY1apCTBa.

IIpaBOCYOBEKTHOCTh  SBISIETCS . HEOOXOMUMBIM  YCIIOBHEM  TPHOOpPETEHUS  CyObeKTaMH  IIpaBa
OIIPE/ICTICHHOTO0 ~ TMPaBOBOrO  craryca. JIOKTpWHaimbHAs  HEOMHO3HAYHOCTh  IOHUMAHUS  JIe(UHHUIMN
«IIPaBOCYOBEKTHOCTDY, PA3HOACIIEKTHOE  ()OPMATUPOBAHUE €€ COCTABISIONINX, a TAKKE 3aKOHOJATENbHAS
HEOTPEICNICHHOCTh 3TOH Je(UHUIIUK \YCIIOKHSIIOT TOHUMaHHE CYIHOCTH TPAaBOCYOBEKTHOCTH OTHOCHUTEIHLHO
CYOBCKTOB TIpaBa, B YaCTHOCTH IOPWAMYECKMX JIMI[ NyOJMYHOrOo TmpaBa. Takas cojaepKareibHas
HEONPE/ICTICHHOCTh CYIIHOCTH HWHCTUTYTa TPAaBOCYOBEKTHOCTH MOXKET TPUBECTH K HAPYIICHUIO IIpaB
(bu3MYecKuX JIMI[ Ha MpPHOOpETeHHEe MMM ONpENeNICHHOTO TPABOBOIO CTAaTyca, B TOM YHCIE U ITyOIUYHO-
MPaBOBOTO.

Llenv uccreoosanus ™ 3aKkiIroyaeTcsi B NPEIMETHOM TEOPETHMYECKOM M C YYETOM HalMOHAJIBHOTO
1 3apyOCKHOTO OMBITA> MPAaKTHYECKOM AaHAIM3e WHCTUTYTa MPABOCYOBEKTHOCTH Kak HEOOXOAMMON
COCTAaBJISIONICH » TPUOOpETEHHST (PU3NYSCKUMHU JTHUIIAMH TAaKOTO MyOJIMYHO-TIPABOBOIO CTaTyca, Kak IJaBa
TOCYZAApCTBa:

KoHCTHTYITMOHHO-TIPaBOBOM CTAaTyC TJIaBBI TOCYIapCcTBa — ATO OMNPEICIICHHOE W T'apaHTHPOBAHHOC
KOHCTUTYIMEH M 3aKOHAMH TOCYIapcTBa OCOOCHHOE CTOMKOE ero MpaBOBOE COCTOSIHUE B CHCTEME OpPraHOB
rOCYJIapCTBEHHON BJIAacTH, KOTOpoe (opMHpyeTcs W3 TaKUX DJJIEMEHTOB, Kak TNPaBOCYObEKTHOCTD,
MIPUHIUIIBL, KOMIICTCHIINS, TAPAHTUU U FOPUIHUYECKAST OTBETCTBCHHOCTD.

[Toyemy WMEHHO NPaBOCYOBEKTHOCTH SIBISIETCS MEPBBIM JJIEMEHTOM KOHCTHUTYIHOHHO-IIPABOBOTO
cTaryca riiaBbl TocyapctBa? OTBET Ha 3TOT BONPOC BBIXOJMT M3 JIOTUKU TEOPETUYECKOH IOPUCIPYICHIINY,
a IMEHHO: HE HMes OIPEIEIICHHOW NPaBOCYOBEKTHOCTH, HENB3S CTaTh HOCUTENIEM TOTO WJIH HWHOTO
paBoBOTO craryca. s obnafgaHus nmpaBaMu U 00S3aHHOCTSIMH HEOOXOAUMO OBITh MPABOCYOBEKTHBIM, T.C.
UMETh IOPUIMYECKYIO CITIOCOOHOCTh K Y4YacTHIO B MPABOOTHOIIEHHAX. [IpaBOCyOBEKTHOCTh, MO HAIIeMy
MHEHUIO, TPEJOINpPENeisieT W Jaxe JelacT BO3MOXHBIM y4acTHE CYObEKTa IpaBa B KOHCTHUTYI[HOHHO-
MPABOBBIX OTHOIIICHUSX.
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B noxTpune npaBa HEOJHOKPATHO MPOAYLHMPYBANACh UAES, YTO MPABOCYOBEKTHOCTh KaK IOpHINYECKAs
KaTeropusi HEM3BECTHA 3aKOHY M IPAKTHKE, MOTOMY M SBJISETCS HCKYCCTBEHHOW M OT Hee HEeoOXOIMMO
oTka3zarbcsl. OMUOOYHOCTh TAKOIO PACCYKACHUS SBISIETCS] OUCBUIHON, MOCKOJIBKY «IIPaBOCYOBEKTHOCTbBY
ABJSIETCS. TOW IOPUANYECKON KaTeropued, KOTopasi KPEemKO YTBEPAWIACh B LHMBUIMCTHYECKON IOKTPUHE U
IOPUJIMYECKON TpPaKTUKE U IPHUMEHSETCSs B KOHTEKCTE XapaKTEepUCTHKH (OIpeAeeHUE IPaBOMOYMS)
¢usmuecknx M opuandeckux Jui. [IppHEMas BO BHUMaHHE TO, YTO TOCYIAPCTBEHHBIC OPTaHbI SBISIOTCS
IOPUINYECKUMH JINIIaMH, IPUBHECCHUE TaKOW KaTEerOpHH, KaK MpaBOCYOBEKTHOCTh B IYOJUYHO-TIPABOBEIC
OTHOIICHHUS SIBIISICTCS 3aKOHOMEpPHBIM. OZHAKO 3aKOHOZATENbHAs HEONpedeleHHOCTh MPaBOCYOBEKTHOCTH
YCIIOXKHSIET IOHUMaHUE €€ CYLTHOCTH OTHOCUTEIBHO IOPUIMYECKUX JIMI IyOJIMYHOTO IPaBa, B YACTHOCTH U
IJIaBbl TOCYAAapCTBA.

[IpaBocyOBEKTHOCTD B AOKTPUHE MpaBa OMpPENeNseTcs MO-PasHOMY, B YaCTHOCTH, KaK «CIOCOOHOCTD
JTUIAa WMETh TpaBa W OOS3aHHOCTH M PEANTM30BBIBATH WX B YCTaHOBIECHHOM mopsake» [1; 38], kak
«IIpaBo 00IIEero Tuma, O0eCleYeHHOE TIOCYAapCTBOM MAaTepUaIbHBIMM U IOPUIMYECKUMHK T'apaHTUSAMU
[2; 125, 126], KaK «coUMANbHO-PABOBAs BO3MOXKHOCTH JIMLA OBITH YYaCTHHUKOM IPAaBOOTHOMICHUI» [3; 9]
u np. IlpaBoBas cymIHOCTh, Kak IojlaraeT BEHIepCKUM ydeHsld A. Hammi, «He MOXET OBITh HMpUBHECEHA
W3BHE, €€ CIeNyeT UCKaTh B MaTepum» [4; 27]. MBI cunTaeM, 94TO PaBOCYOBEKTHOCTh — 3TO OIpeaeIcHHas
W TapaHTHPOBaHHAass HOPMaMH MPaBOBasi BOZMOKHOCTb OBITh CyOBEKTOM OINpeeIEHHBIX TPaBOOTHOLLICHNH.
JdpyruMu cioBamu, MpaBOCYOBEKTHOCTh — 3TO «IIPaBO Ha MPaBO», «IIPaBO HA BO3MOMKHOCTH peaH3alui
CBOETO IIpaBay.

Uro KacaeTcsi COCTAaBIAIONINX MPaBOCYOBEKTHOCTH, TO OOJBIIMHCTBO YYEHBIX CKJIOHHBI CUMTATh, YTO
MOHATHE «IPAaBOCYOBEKTHOCTH» OCHOBBIBAETCS Ha TAaKUX KAaTErOpWsX, KaK «IIPaBOCHOCOOHOCTBY»
U «aeecrocoOHOCThY». [IpaBOCTIOCOOHOCTE B JTOKTPUHE IMIpaBa. TPAKTYeTCs KaK 3aKpeIuleHHas B
3aKOHOJATENIbCTBE U OOeclieYeHHass IOCyJapCTBOM BO3MOXKHOCTh CYOBEKTa MMETh FOPUAWYECKHE IIpaBa
U HECTH IOpUAMYECKHE OOS3aHHOCTH, B TO BpeMs KakK JACECHOCOOHOCTh TOJKYETCSl KakK 3aKperJieHas
B 3aKOHOJATENILCTBE W O0ECleueHHas TOCYAapCTBOM BO3MOXHOCTb CYOBEKTa OCYIIECTBIATH CBOH
IOPUIMYECKUE [IPaBa U MCIOIHATh 00S3aHHOCTU JIMYHBIMU NEHCTBHSMU. «/leecriocoOHOCTh, — 110 MHEHUIO
S.P. Bebepca, — o03Ha4yaeT crnocoOHOCTb HE TOJBKO:IIPUOOpETaTh KOHKPETHBIE CYOBEKTHUBHEBIC IpaBa
1 00SI3aHHOCTH, HO M CIIOCOOHOCTb MX OCYIICCTBIITH» [9; 129]. OmHako Apyrue y4eHble MPHU3HAIOT, YTO
B HEKOTOPBIX CIydasiX B COCTaB MPAaBOCYObEKTHOCTH HY)KHO BKITIOUATh JIETUKTOCIOCOOHOCTH [6; 141].

C.C. AnekceeB [7; 140] cumrtaer, 9TO MEIUKTOCIIOCOOHOCTHh TMIPEACTABIACT OIHY W3 CTOPOH
neecriocoOHocT. Ho ¢ TakuM moaxonom #ie cornamaercss A. [arunsd. OH nojaraer, 4yTo eecrnocoOHOCTh
— €IMHCTBEHHAs U HeJeauMas U €10 HajlesaeTcs CyObeKT IpaBa [yl peal3allii CBOETro IPaBoBOro CTaTyca
[8; 43, 44]. Mbl monnepXuBaeM TaKyl0 MO3WIHI0O W YTOYHSEM, YTO OOJaJaHWe JIeeClIOCOOHOCTHIO N1aeT
BO3MOXHOCTh CYOBEKTY IIpaBa .CHauaja NPHOOPECTH ONpEAeIeHHBIH CTaTyc, HalIpUMep CTaTyc TJaBbl
rOCyJapcTBa, a YK€ [MOTOM COBEpIIaTh ONpeeIeHHbIC IeHCTBUS OTHOCUTEIBHO €TO Pealn3aliui, IOCKOIbKY
HeJIb3s PeaIu30BbIBaTh TO, YErO HE UMEEIIb.

IIpodeccop C. C. AnekceeB BrIACINI TPU BHIA IIPABOCYOBEKTHOCTH: 00IIast MPaBOCYyObEKTHOCTh —
3TO CIIOCOOHOCTH JIMIA OBITh CYOBEKTOM IpaBa BOOOIIE; 0TpacieBas NpaBoCyObEKTHOCTh — CIIOCOOHOCTD
ouna  ObITh  yYaCTHUKOM — NIPABOOTHOLIGHWH  ONMpENeNIeHHOHM  OTpaciy  IpaBa;  CHenualbHAs
IIPaBOCYOBEKTHOCTD, . KOTOpass OIPaHUYMBACTCS OIPEACICHHBIM KpPYyroM IIPaBOOTHOLIEHUHI B paMKax
omnpeaencHHON oTpacnu mnpaBa [7; 144]. [lo HameMy MHEHHIO, aBTOp IpU ONPEIECICHUH MOHATHUA
«crienuagbHas IPaBOCYObEKTHOCTD», B OTIMYHUE OT MPEIJIOKEHHBIX UM Je(UHULMNA 00IIei 1 crienuantbsHON
MPAaBOCYOBEKTHOCTH, MOMYCTHJI OIIMOKY, KOTOpas 3aKiIioyaeTcs B NPUMEHEHHH K OJHOIPEIMETHBIM
IOPUIMYECKUM KaTerOpHUsAM HEOAMHAKOBBIX KPUTEPHEB B Ipolecce MX Kiaccupukanuu. JeHCTBUTENBHO,
€cJIn001Iast U OTpacieBasi MPaBOCYObEKTHOCTh BBIBOAUTCS U3 «CHOCOOHOCTH JIMLA» «OBITh MPUYACTHBIM K
OTPEEICHHBIM TIPABOBBIM SBICHUSAMY», TO MOHATHE «CTIelManbHas MpaBocy0ObeKTHOCTEY C.C. AneKkceeBbIM
OUepYMBAETCSI IIOYEMY-TO «OIPEAEICHHBIM KpYyroM IIPaBOOTHOIIEHWI», a HE COOTBETCTBYIOILEH
IOPUIIMYECKONH «crmocoOHOCThION JHua. Ho mpaBocyOBEKTHOCTh KakK IOpUAMYECKas KaTeropusi Kacaercs
FOPUAMYCCKOM CITIOCOOHOCTH JIMIIA, @ HE IPABOOTHOIICHHH,

Qdusznueckue JMLA, KOTOPblE HAMEPEBAIOTCS MPHOOpPECTH CTaTyC IJIaBbl I'OCYAApCTBa, JOJDKHBI
0TBEYaTh OIpEJCIICHHBIM HOPMAaTUBHBIM TPeOOBaHUAM, Ojarogaps 4eMy WACHTHU()UIUPYETCS HANUYHE WU
OTCYTCTBHE B HUX CIHELHAIBbHOW MpaBoCyOBeKTHOCTH. ClenoBaTeNbHO, MPOAHATU3UPYEM BOIMPOC: KAKUM
KOHCTHTYIIHOHHO-TIPABOBBIM TPEOOBAaHMSAM CIIEyeT OTBEUATh C LENbI0 HACHTU(UKAINHE (HU3UIECKOTO JIHIA
MPaBOCYOBEKTHOCTH, HEOOXOAUMOW sl MpHOOpEeTeHHs UM KOHCTUTYLHHOHHO-TIPABOBOTO CTAaTyca TJIaBbl
rocynapcrBa? IlpeaMeTHbIN aHAN3 3aKOHOAATENBCTBA CTPAaH MHUpPa MOKa3ajl, YTO KOHCTHTYLUH 3aKpermiiIn
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MPAKTUYECKA OJMHAKOBBIM TIOJXOJ K YCTAHOBJICHUIO TAaKMX KPUTEpHEB. TaKUMU KPUTEPUSMHU SIBISIOTCS
ompezeNeHHbIe TPeOOBaHUA K KaHIUIATy Ha TOCT TJaBbl TOCyIapcTBa (BO3PACT, MONIUTUKO-TPAKIAAHCKAS U
HaI[MOHAJbHAS TPUHAIISKHOCTh, IIE€H3 MNPOXXMBAHWSA, HEPENKO PEIMTHO3HAs ONpPENeIEHHOCTh H Jp.),
MOPSJIOK 3aHATUS TOCTAa TIJIaBBl TOCynapcTBa (MHAYrypamus, KOPOHAIUs), OCHOBAHHS U TOPSJIOK
MPEeKpaIIeHns] TTOJTHOMOYHNI, CPOK KOMIIETEHIINH, MOPSAAOK BPEMEHHOTO 3aMEIIeHHUs TIIaBbl TOCyIapCTBa,
MMYIIIECTBEHHBIN 1IeH3 (ICHESKHBIN 3aJI10T) | T.1I1.

[lepBBIM KOHCTHTYIIMOHHO ONPEICICHHBIM KPUTEPUEM MPHUOOPETCHUS CIICIUATIBHOM MPaBOCYObEKTHOCTH
KaHJWaTaMU Ha TIOCT TJIaBHI TOCYAapCTBa SBISETCS BO3pacT. Bo3pacTHOH IeH3 MOHApXOB CPaBHUTEIHHO C
MPE3UJCHTAMH SIBIIACTCS 3HAYMTENBHO «MIIAAMINM». KOHCTUTYIIMM B MOHApXUSX ONPEAEISIIOT Pa3HBINA
BO3PacT, C KOTOPOTO HACTYMaeT KOHCTUTYIOHHO-TIPABOBOE COBEPIICHHOJIETHE HACIEeTHUKA IPecToia:
c 18 ner — B Hanuu, bensrum, KusmxectBe Monako, Hunepnanmax, WMopmanuu, Karape; ¢ 207 mer —
B KusmkectBe Jluxrenmreiin; ¢ 21 roma — B Koponesctee byran. B 1o ke Bpems xonctutynnu CaymnoBCKOn
Apasun, Cynranara Oman, Koponescrsa bpyreii, Ommpara, KyBelita He comepikaT BO3pPaCTHOTO IICH3A IS
KaHIUJATOB HAa IOCT TIJIaBhl TOCYAApPCTBA, IMOCKOJBKY ATOT BOMNPOC MPEACTABISCT MPEAMET. MPABOBOTO
pEryIMpOBaHUs CIEUUATBHBIX HOPMATUBHO-NPaBOBbIX akToB. KoHcturynms OAD or 18 wmoms 1971T.
OTIpe/IeNTiIIa, YTO TJIaBa rocyaapcTBa n3dupaercss HamponamsaeiM COBETOM M3 CBOETO COCTaBa, a BO3PACTHOM
ueH3 wieHoB 3Toro Cosera 25 jer. CnemoBaTelbHO, BO3pAacTHOM leH3 it raaBel OAD Toxke 25 ner.
Koncturynmusa Kambomku ot 21 cenrsiops 1993 r. ycranoBuna: «Koponem KamOOmKu. cTaHOBUTCS 4ieH
KoposieBckoii cembu He wmianamie 30 ger» (cr. 14). Takum 00pa3oM, BO3pacTHOM /IIEH3 IS MOHApPXOB
Bapeupyercs ot 18 mo 30 mer.

BospactHolt 1eH3 Afs KaHAMAATa Ha IMOCT MpPE3UJEHTa ONpeAesicH KOHCTUTYLUUSMHU: ¢ 25 Jer —
B Hukaparya, bomusum; ¢ 30 mer — B Aprentune, Benecyane,-Kocra-Puke, Komym6um; ¢ 35 jmer —
B bpaswiuu, benapycu, I'Batemane, na Kunpe, B Ucnanauu, [onbire, ¥Ykpaune, Mekcuke, ['onaypace, Ilepy,
P®, CHIA, Asepbaiimkane, ['Baremane, PecrnyOnmke banrmagem, Kamepyne, VY30Oekucrane, JluGepuu;
¢ 40 ner — B AnGanun, benune, antu, ['Bunee, FOxHo#t Kopee, erMeHe, Upaxe, OPT', I'periun, bonrapuu,
Maxkenonnu, Manarackape, Jlutse, Hurepnn, na ®unmmnmanax; ¢ 45, 1er — B Monrommu, [lakucrane; ¢ 50 et
— B Urtanuu. CnenoBarenbHO, BO3PACTHOMW IICH3 JUTSL KAHIUAATOB Ha MOCT Mpe3ujieHTa Kojebnercs oT 25 1o
50 ner.

KoHcTuTyImonHOe 3aKOHOIaTEIbCTBO OTAEIBHBIX CTPAH MHUpa YCTaHABIMBAET HE TOJBKO HIDKHUH, HO
Y BEPXHUH MpeseN CrelnalbHON MpaBoCyOBEKTHOCTH JJIS JINIA, KOTOPOE YK€ HaXOAWUTCS Ha MOCTY TJIaBBI
rocyaapcTBa: Hampumep, 10 65 net (HwkHul — 21 rog) — B Koponesctse bytan; no 70 ner (HiKHMA —
40 net) — B I'BuHee m benmne. OgHako BO3PACTHOW IIEH3 TEPSET CBOIO AKTYAIBHOCTh TPHU YCIIOBUH
KojuternaigpbHOoro TiaBel TocymaperBa (Ilpesmmmym BepxoBHoro Coera CCCP). CrnemoBaTenbHO,
JIOCTH)KEHHE KAaHIWJATOM Ha IIOCT TJaBbl TOCYJapcTBa OMPEAEICHHOTO BO3pacTa SIBISETCS OJHUM U3
KpUTEPUEB MPUOOPETCHUS UM CIIEHUATbHON TMPaBOCYOBEKTHOCTH KaK B PECHyOJIMKE, TaK U B MOHApPXUH.
OueBHIHO, yUET 3apyOEKHOTO OHBITA OTHOCHUTENIFHO YCTAaHOBJICHUSI BEPXHETO Tpezesia BO3PacTHOTO IeH3a
KaK CIIeMaTbHOM MPaBOCYOBEKTHOCTH ISl KAaHAMIaTa Ha TIOCT TIIaBbl TOCYJapCTBa HE JIUIIIEH CMBICIA.

Bropeim KOHCTUTYIHOHHO OnpeIeICHHBIM KpUTEpUEM pHOOpETCHUS crieuaIbHOU
MpaBoCyOBEKTHOCTH KaHAMJATaMH Ha TIOCT TJaBbl TOCYJapCTBa SIBISAIOTCS HAIMOHAIBHAS M TIOJHUTHKO-
rpaXxJIaHCKas MPUHAMICKHOCTh. KOHCTUTYIMN psAa CTpaH MHpa YCTAaHOBWIM TpeOOBaHWE HAIMOHAIHHOW
MPUHAUIKHOCTH KaHAMIATOB Ha TmocT riaBbl TocydapctBa (bpaswmms, Wpak, ['perus, bonrapus).
KoHcTuTyH## HEKOTOPHIX CTpaH MHpa PacHpOCTPaHSIIOT TpeOOBaHWE HAIMOHAIBHOU MPHHAUICHKHOCTU HE
TOJIBKO K KaHIUJaTy Ha TOCT IJIaBBl TOCYAapcTBa, HO U K ero cympyre. «Kangumar na noct Ilpesunenta
Pecry@uukm. [iéMeH... He MOKET OBbITh JKEHAThIM HAa MHOCTPAHKE M 3aKII0YaTh TAKOH OpaKk B MEPHON
npeOsiBanus Ha nocty Ipesunentay (cr. 106 Koncruryuu Pecry6muku Hemen ot 16 mas 1991 1.).

[IpuHamIexxHOCTh KaHAMIaTa Ha MTOCT TJIaBbl TOCYAapCTBa K TPAKJAHCTBY OIPENEICHHOTO TOCYAapCTBa
ABIISIETCSl YHHMBEPCAIbHBIM TpeboBaHneM. OOHAKO coaepKaTelbHOE OTJIMYHE TAaKOW MPUHAIIEKHOCTH
ompeaensieTcs: (YTOYHSETCS) CIOCOOOM MPHOOPETCHUS TPaKIAHCTBA: a) WCKIFOYUTENBHO IO POXKICHUIO.
Takoe TpeboBanue 3akperuieHo Hopmamu KoHcturyruum Aprentunbl, Andannu, Benecyansl, ['oHmypaca,
Monromnn, Mekcukn, Hwukaparya, Kocrta-Puku, bonrapum, Ilepy, Jluteei, Toro; 0) momyckaercs
(ue otpuniaetrcs) Harypamuzarusa. OpHako koHctutyiuu [lompmm, Kamepyna, TypkvmeHuctana He
pasnuyarT crnocod MPHOOpPETeHHS TPAXKAAHCTBA TeMH (DH3MYESCKUMHU JIMIAMH, KOTOPHIC MMEIOT KEIlaHUCS
MIPHOOPECTH CTATYC TIIABBI TOCYIapCTBA.

Koucturynust YkpawHbl oOecliedrBaeT MPaBO JIMIA, KOTOPOE MPHUOOPENIO TPakJaHCTBO Y KPAaWHBI
MMyTeM HaTypaJH3aluy, ObITh KaHJAUJATOM Ha MOCT TJIaBhI TOCYJApCTBA, U HAIMOHAIBHOCThH TAKOTO JIMIA HE
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MPUHUMACTCS BO BHUMAaHHME. Takoil IICH30BBIA MOIXOA K «OTOOPY» KaHAMJIATOB HA 3TOT Ba)KHEUIIIHIA
TOCYIapCTBEHHBIH MTOCT SIBISAETCS CIUIIKOM JINOEPATbHBIM.

3aKOHO/IATENBCTBO OTAETBHBIX CTPAaH MHpA COAEPXKHUT 3alpeT IBOMHOIO TPakJaHCTBa B OTHOIICHHH
KaHaugata Ha mocT riaaBbl rocyaapcrBa (ct. 100 Koncrutynum Asepbaiimxana ot 12 HosiOps 1995T.).
Koucturynust Yxpauns! (ct. 4) ycTaHOBWIA NPHUHIMIT €IWHOTO TPAKJAHCTBA, MO3TOMY HAPYIIECHHE 3TOTO
TpeOOBaHMU JOJDKHO CTaTh KOHCTHUTYIIMOHHBIM OCHOBAHHMEM J/JIsi CHATHS C W30MpATENbHOTO Ipolecca
KaHJIUJaTa Ha TMOCT IJIaBBI TOCyjapcTBa. UTO ke KacaeTcs MOHAPXMUYECKUX TOCYAAPCTB, TO «IIPUBS3KA»
KaHIM[aTa K HallMOHAJbHOM OOIIHOCTH CBOETO TOCYJapCTBa OCYLIECTBISIETCS Yepe3 POJACTBEHHBIC CBS3H,
T.€. 0 TWHACTHYECKOH CTETIeHN POCTBA.

TpersuMm KpHUTEpHEM NPHOOPETEHHS KAaHAWIATOM Ha IOCT TJIaBhl CHENHAIbHON MPaBOCYOHEKTHOCTH
SIBIIICTCSL €r0 (hU3MUECKasi, MCUXOJOTMYECKass M yMCTBEHHAs CIIOCOOHOCTh OBITH TJIABOW LOCyAapeTBa M
BBINIONHATh B OyAylleM CBS3aHHBIE C OTHM CTaTyCOM TOCYJapCTBEHHO-BJIACTHBIE ITOJTHOMOYHS.
KoHcTuTyrmu Bcex CTpaH MHpa YCTaHOBWJIM Takoe TpeOOBaHWE K KaHIHUATY Ha TIOCT TJIABbI TOCYAapCTBa.
Hampumep, B Mekcuke OH JOJKEH OBITH MPAaBOCHOCOOHBIM M JeecrocoOHbIM; Ha Kumpe — He moimkeH
CTpajaTh IyIIEBHBIMH 3a00JicBaHUSAMU; B ['BaTemane — JOJDKEH IOJIb30BAaThCS BCEMH TFPaXKIAHCKUMHU
mpaBamMu; B I'penmn — BiageTh npaBoM H30upath, B KomymOmm — BIajgeTh MOITHOW TI'pakIaHCKOH
MPaBOCIIOCOOHOCTHIO.

TpeOoBaHne «CIOCOOHOCTHY» KaHIUAATa HA TIOCT TJaBbl TOCYIapCcTBa 3aJEKJIapUpPOBaHO H B
koHcTUTYIHsIX MoHapxuit. Ilo Koncrurymum Byrana ot 18 wmroms 2009 1. mpecTon He mepemacTcs TeM
MOTOMKaM, KOTOpBIE «HE CIIOCOOHBI OCYIIECTBIIATH KOPOJICBCKHE MPEPOTaTHUBBL- 0 MPUYHHAM (H3HMUYECKUX
WM YMCTBEHHBIX HEIOCTATKOBY» (4. 3 Ti1. 2); HaciuenHUK sMupa B KyBeiiTe HomKeH «HaXOIUTHCS B 3IPAaBOM
yme» (ct. 4 Koncturymuu Kysetita ot 11 HOs1O6ps 1962 r.). CnenoBaTenpHO, TpeOOBaHUE JAEeCIOCOOHOCTH
HAIIUTO 3aKpEeIJIeHHE B KOHCTUTYLUAX BCeX (POPM rOCyAapCTBEHHOT O TIPABICHHMS.

YeTBepThIM pacHpOCTPAaHCHHBIM KPUTEPUEM MPHOOPETEHMS CHEIUATBLHOW TPaBOCYOBEKTHOCTH
KaHIIUJATOM Ha TIOCT IJIaBBl TOCYJAapCTBa SIBIACTCSA IIEH3 OCENIOCTH. Ps KOHCTUTYIMI CTpaH Mupa
COJIEP)KUT OTHOCHUTENHHO KaHJMIaTa Ha TMOCT TJIaBbl TOCYAapCcTBa TPeOOBAaHUE IIEH3a OCEINIOCTH, KOTOPHIN
npencrasisier: 1 rom — B Mekcuke, Toro; 3 roga —B.Jlutee; 5 ner — B [lomuHnkanckoi PecnyOnuke,
Mownronuu, Hukaparya; 10 ner — B A3sepOaiimkane, Andanvnn, benapycu, PO, Ykpaune, Ha OuiunnuHax,
B Y306ekucrane; 14 ner — B CIIA; 15 ner — B I'py3un. OnHako KOHCTUTYIMOHHOE 3aKOHOAATEIHCTBO
[Mompmmn, ®PI", Kamepyna, Magarackapa He' COIEPKUT TPeOOBAHUS II€H3a OCEIJIOCTH IS KaHAHMIIATOB Ha
MOCT TJaBbl rocynapctBa. 3ato B OAQ’ Takoe JHIO MOJKHO «ITOCTOSHHO MPOXXKHBATH B ODMHpPATax»
(ct.ct. 70, 84 Koncturymmuu OAD ot 18 mrons 1971 r.). CnemoBaTeNlbHO, [IEH3 MPOKUBAHUS IO OOJIBITICH
YacTH ABISAETCS HEOOXOAMMBIM YCIOBHEM MPHOOpPETEHHS CIIENUANBHOIN MPaBOCYOBEKTHOCTH KaHAWJATaAMH
Ha TIOCT TJIaBbl B pecyOinKax, a He B MOHAPXHUSX.

ITaremm KOHCTUTYIIHOHHO OITpeICTICHHBIM KpUTEpUEM MpHOOpETeHUS CIeIATLHOM
MPaBOCYOBEKTHOCTH KaHAMIATOM Ha MOCT TJIABBI TOCYJAPCTBA SIBISICTCS PEUTHO3HBINA (PakTop, MpOsBICHUE
KOTOpPOTO MOJKET 3aKJII0YATHCS: a) B MCIIOBEAOBAHUH ONPEIEIIEHHOW penuruu. B cTpaHax MycCynbMaHCKOTO
MHpa TIaBOi rocyaapcTBa MoKeT ObITh TonbKo MycynbMmanuH (baxpeitn, Mopnanus, CaynoBckas ApaBus,
Karap, Kygeiit, [lakuctan). KanmugaT Ha mocT TaBbl rocyfapctBa B JlaHww JOMKEH OBITh WICHOM
€BaHTEINCTCKON JTIOTepaHcKon nepksu (cT. 6 Koncrurynuu Janvm ot 5 utons 1953 r.). Koncturymwst bpynes
oT 29 cents0psa 1959 1. ycranoBuna, 4yro rnaBoil penuruu bpynes siisiercst «Ero BemmuectBo Cynramy,
KOTOPBII «MMEET MPaBO BBIJABATH OTNEIBHBIC 3aKOHBI, KOTOpPBIC KacaroTcs uciaamay (IyHKTHI 2, 3 4. II);
0) B.3ampere 3aHUMAaTh IIOCT TJIaBBI rocyaapcTBa cBsmeHHuKaM (Benecyama, I'Baremana, Mekcuka, Kocra-
Puka); B) B 00s13aTenbHOCTH penurno3noro cana (Barukan, Upan).

OcHoBHoU 3akoH psnpa apyrux crpad (Ilombma, P®, Ykpauna, Uexus, Cnosakus, CIIA, Ceneran),
yCTaHaBIUBAas TPUHIUIBI CBOOONIBI BEPOUCIIOBENAHUS W OTIENCHHS pPEIUTHH OT TOCyJapcTBa, He
pEerIaMeHTHPYEeT «B3aWMOOTHOILICHHS» MEXAY KaHAWIATOM Ha TIOCT TJIaBbl TOCYAapCTBA W PEIHTHEH.
O4eBHTHO, TAKOW MOIXOJ SBISICTCS MPABWIBHBIM, IMOCKOJIBKY CBETCKUW, JEMOKPATHYECKUH W IMPaBOBOM
XapakTep TOCyJapcTBa JOJDKEH HAMpaBIATh pETYJIMPOBAaHHE TaKWX BOMPOCOB B cdepe BIHUAHUA
rpaxaaHckoro obmectsa. TpeboBaHNe UCTIOBEOBAHNS ONPEIEICHHON PEIUTUH, OOPAIIeHHON K KaHAUIATy
Ha TIOCT TJIaBBl TOCYJapCTBa, UMEET MECTO U B MOHAPXUSX, M B PECIyOJIUKaX, MOCKOJIBKY MEPBOOYEPETHOC
3HAYCHHE B 3TOM BOIIPOCE UMEET He (popMa rocy1apCTBEHHOTO TIPABIICHUS, a IPUHAICKHOCTh TOCYIapCcTBa
K OMpe/IeIECHHONW PETUTMO3HON CEMbE.

[llecThiM KpUTEpUEM MPUOOPETEHUS CIECNUATBHON MPABOCYOBEKTHOCTH KAaHIUAATOM HAa TMOCT TJIABBI
rocyapcTBa SIBISETCS HEHAPYNICHHE WM CPOKOB M OYEPENHOCTH MpeObIBaHHMSI HA OSTOM TIOCTY.
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I.B. 3agopoxHsas

KoHcTUTYIIMOHHOE 3aKOHOAATENhCTBO a0COMIOTHOTO OOJBIIMHCTBA PECITyOJUKAHCKUX U HEKOTOPBIX
MOHAPXHUYECKUX CTPaH PErIaMEeHTHPYET CPOKH TMpeObIBaHUS OAHOTO M TOTO € JIUIA Ha TOCTY TJaBbI
rocynapctpa. JledCcTBUTENbHO, 3aMpeT OBTOPHOTO WM OYepeIHOro N30paHus Ha MOCT TJIaBbl TOCYIapCTBa
SIBIIICTCSl PACIpPOCTPAHCHHBIM TpPeOOBaHUEM, OOpAICHHBIM K KaHAWJATy Ha IIOCT TJaBbl TOCYAapCTBA.
CnenoBaTenbHO, BO3HHMKAE€T WHTEPECHAash CHUTyalus, B KOTOPOH MAEWCTBYIOIMIMIA TJaBa TOCYyJapcTBa
n30aBIsieTCS OT CIIEMUATBHON NpPaBOCYOBEKTHOCTH, HEOOXOMUMOM s KaHAW[aTa Ha TIOCT TJIaBbl
rocy/lapcTBa Ha CICIYIOIIUX BBIOOpax. OrpaHUYEHHOCTh MPEOBIBAHUS OJHOTO U TOTO JK€ JIMIA HA TOCTY
TJIaBBI TOCY/JapCTBa MOXKET OBITh periamMeHTHpoBaHa: a) oqHuUM cpokoM (bomueus, Typrus, ['Baremana);
0) neyms cpoxkamu (CLIA, Ceneran, Makenonus, ®PI", Mouronus, Beurpus, Xopearus, CepOus); B) AByMs
cpokamu monpsia (JIutea, Boctounsrii Tumop, P®, Typkmenucran, Ykpawmna). CraemoBaTenbHO,  CPOK
npeObIBaHMs JUIIA Ha TIOCTY TJIABBl TOCYAAapCTBA TaKXKE BIMIET HAa NPUOOPETEHUE WM - CICHUAIBHON
paBocyOBeKTHOCTH. K TOMY e CpOK KOMITETCHITUH TJIaBbI TOCYIapCTBa Pa3HbIM M MOXKET HACUUTHIBATH OT
YeTBIpEX A0 CeMH JIeT: deThipe roga — Mcmanmusa, KomymoOus, CIIA, IlIsefinapus; mare et — ['perus,
Bonrapus, Kunp, JIursa, Makenonus, Manbta, Cepoust, Cnosenus, Ykpauna, [lepy, FOxnas Kopes, ®PI,
Xopsarus; mects et — ['Baremana, ['onaypac, Jlusan, Jlubepus, Mekcuka, P®; cemp ner — Hranus,
®paHuusl.

CenpMBIM ~ KOHCTHTYIIMOHHO  OMpEACICHHBIM  KPUTEPHUEM  MPHOOPETEHMs]  CIICIUAILHOM
MPaBOCyOBEKTHOCTH KaHAMIATOM Ha TIOCT TJaBbl TOCYJapCTBa B Psijie CTpaH MUpA SBISIFOTCS OpadHO-
ceMelHbIC OTHOIICHHUS, B YACTHOCTH TpeOOBaHME COOMIOICHUS MpaBWil 3aKiItoueHus Opaka. KoHcTuTyus
Benprum ycraHOBMIIA, YTO HACIIEJIHWUK W30aBISETCS OT CBOETO ITpaBa Ha “TPOH, €CIM OH >KEHWICS 0e3
cornacus Kopomns. Koncturynus Mcmannu Takke yCTaHOBWIIA MPABWIIO: SCIH JIUIA, KOTOPBIE UMEIOT MPaBo
Ha HacJeI0OBaHKMe TPOHA, BCTYMAIOT B Opak, HeB3upas Ha 3anpeT Kopomns u ['eHepanbHBIX KOPTECOB, TO OHU
JUIIAIOTCSA, KaK M WX TOTOMKH, MpaBa HaciemoBaHus KopoHsbl.  Koucturymus KoponeBctBa byrtan
ompezenuia TpeOOBaHNE: HACICIHUK JIMIIANCS MPaBa Ha MPECTOJL, €CIM BCTYIAeT B Opak ¢ JUIIOM, KOTOPOE
He sBIsETCS TpaxknaHuHoM byrtana c¢ poxnmenus. CienoBaTeibHO, OpayHO-CEMEHWHBIC OTHOIICHUS MOTYT
OBITH HETIPEOJOTUMON TIPETPaFOi IS MPUOOPETEHHUS CTaTyca MOHapXa.

BoceMoe TpeOoBaHme, KOTOpoe MpenomnpeaeiseT IPUOOpPEeTeHUE CIIeNUAIbHON MPaBOCYObEKTHOCTH
KaHJIUJIaTOM Ha TIOCT TJaBbl TOCYJapCTBa, CBA3aHO C OOpa3OBaHWEM, TPAMOTHOCTHIO, 3HAHHEM
rOCYJapCTBEHHOTO s3bIka. TpeboBaHMe BBICHICFO. 00pa30BaHMs IS KaHAWAATa Ha 3TOT MOCT HE SIBISIETCS
a0COMIOTHBIM. DTO MPEAOINPENEICHO TaHBI0 MOHAPIIUX TPATUINHI, KOTIa MyIpPOCTh B CIIOCOOHOCTH TJIaBHI
rocy/apcTBa He TOJIaBATUCh HUKAKUM COMHEeHHsM. [[o HaremMy MHEHHIO, HAIMYHE BBICIIETO 00pPa30BaHUs
MOXET OBITh OJHHM W3 BaXKHBIX 0apbcpOB Ha TYTH MNPHOOPETEHUS] JIUIIOM  CIeUATBLHON
MpaBoCyOBEKTHOCTH, HEOOXOIUMOW U MOJYyYeHHs] UM CTaTyca IJIaBbl TOCyJapcTBa. VIMEHHO 3TOT MyTh
n30panyu Takue CTpaHbl MHpa,. Kak AsepOaiimxan, Bocrouneidi Tumop m ap. B VYkpaumne Beiciiee
o0Opa3oBaHHEe HE SIBIIICTCS OOA3aTENBHBIM JUIS KaHIUAATa Ha IMOCT TJABhl rOCyIapcTBa. B KOHCTHTYHHAX
€BPOIENCKUX CTPaH HET TaKOr0 KOHCTUTYIIMOHHOTO TpeOOBaHMA K KaHAWIATY Ha TOCT TJIaBBI TOCYIapCTBa,
KaK TPaMOTHOCTbh, IOCKOQJIBKY IMPEIyCMaTPUBACTCA, YTO KaXKIBI, KTO NMPETEHAyeT Ha STOT IOCT, MMEET
takue HaBbIkA. OnHako KoHerurynus bpaswimu ot 5 oktsa6ps 1988 r. (§4) ycTaHoBuia, 4TO Ha BEIOOPHBIE
JIOJKHOCTH «HE MOT'YT U30HPaThCS HETPAaMOTHBIEY.

Hesitoe TpeOOBaHUE, KOTOpPOE MpeNompeessieT MpruoOpeTeHne CIeIHalbHON MPaBOCYObEKTHOCTH
KaHJIUJaTOM Ha HMOCT TIABBI TOCYNapCTBa, CBA3aHO C MMYIIECTBEHHBIM IleH30M. KOHCTHTYIIMU CTpaH MUpa
HE OIpENeisI0T pa3Mepa JACHEXKHOrO 3ajora Juis KaHJuAaTa Ha MOCT TJaBbkl TOCYJApCTBa, MOCKOJIBKY OH
OTIpEAETSETCS CIEHUANbHBIM 3aKOHOM. AHANINW3 KOHCTUTYIIMOHHOTO 3aKOHOJATENhCTBA IIOKA3all, YTO
WHCTUTYT AEHEKHOTO 3aJI0Ta UMEET MECTO TOJIBKO B PECITyOJIMKaX, OH HE paCIPOCTPAHEH B MOHAPXHSX.

Jecatoe TpeOoBaHME NPHOOPETCHHS CHEIHMATBHONW MPABOCYOBEKTHOCTH CBSI3aHO C BOIPOCOM
CYOAUMOCTH KaHOWAaTa Ha TIOCT TJIaBbl TocyjapcTBa. KOHCTUTYLIMM HEKOTOPBIX CTpaH YCTAaHOBHIIU
TpeOOBaHHE OTCYTCTBUS CYIUMOCTH 3a TsDKEJbIe MpecTyiuieHus (A3epOaiipkaHn), 3a MpecTyIuieHus B chepe
napymenns Mopamn (Mpak), 3ato B VemeHe CyaumMOCTh He JONMycKaeTcss BOOOIIE. 3aKOH YKpauHBI
«O BeI0opax Ilpesumenta Ykpauns» oT 5 mapra 1999 1. B mepBod ero pemakuud coiepkail 4.5 CT. 2:
«He MoryT OBITh BBIABHHYTHI NpPETEHACHTAMH B KaHAWAATHl Ha moct llpesmmenTta YkpauwHbl rpakaane,
KOTOPBIC HAXOATCS B MECTaX JIUIICHUS CBOOOJIBI WM UMEIOT CYJMMOCTh 3a COBEPIIICHHE MTPEeTHAMEPEHHOTO
MIPECTYIUICHUS, €CIIH 3Ta CYIUMOCTh HE TIOTallleHa U HE CHATA B YCTAHOBJICHHOM 3aKOHOM Topsiake». OmHaKko
ator 3akoH (¢ 6 ampems 2004 T.) HE COIEPKHT TaKoro TpeOOBaHMS K KaHIWAATaM Ha TIOCT TJIaBHI
rocyaapcTaa.
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CrneoBaTelibHO, KOHCTUTYITMOHHOE 3aKOHOIATEIhCTBO CTPAaH MHUpPa YCTaHABIWBACT K KAaHIUAATy Ha
MOCT TJIaBBl T'OCYApPCTBA CHUCTEMY HMIIEPATUBHBIX TPEOOBaHWN, HEOOXOAMMBIX IJIsi MPUOOPETeHHUS UM
CHENHANBHOW TPaBOCYOBEKTHOCTH. Takue TpeOOBaHUS WIPAIOT POJIb  ONPENENCHHBIX «PHIBTPOBY,
Omaromapss 4eMy oOecrieunBaeTcs OoJiee KaueCTBCHHBIM TMOMOOpP KaHAWIATOB Ha JTOT Ba)KHBIN
roCy/1apCTBEHHBIHN MOCT.

Hanmume y numa npaBoCyOBEKTHOCTH, HEOOXOAMMOM Ui MPHOOpPETeHHS WM CTaryca TJIaBbI
rocylapcTBa, WIACHTU(UIUPYETCS W  TOPAJKOM 3aHATHS 3TOro mocta. Hayka wu  mpakTtuka
KOHCTUTYITHOHAIM3MA OYEPUYHUBAIOT TPH CIIOCO0a 3aHATHS IOCTA TJIABBI TOCYIApCTBA, KOTOPBIMH SBIISIOTCS
BBIOOPBI, HA3HAYCHHUE U HACIICIOBAHHE.

Br16opsl kak crmocod 3aHATHS TOCTa TIaBbl TOCYJApCTBa SBISAIOTCS HanOojee TPaauIIMOHHBIMH I
npe3ugeHta. BpIOOpsl MOTYT OBITh: a) MNPSIMBIMA — OCYIIECTBIISIIOTCSI IIyT€M HEHNOCPEJCTBEHHOTO
TOJIOCOBaHUS TpakmaH rocymapctBa (AprentuHa, bomwsus, Jlutsa, Ilepy, CepOus, bonrapus, Ilompimia,
Mouromus, Memen, cnanaus, Upnaumust, P®, Ykpanna); 6) HEIpsSIMBIMA — IPU y4aCTHH TapiaMeHTa
(ycranoBnensl OcHOoBHBIM 3akoHOM Anbanuu, Beetnama, ['pertun, ®PT, Typuuu, Jlaoca, JIueana). Muorna
HEMNpsSIMBIE BBIOOPHI TJIABBI TOCYAApCTBA OCYIICCTBISIFOTCS ITyTEM TOJIOCOBAHUS CHCHUATBHOW *KOJUICTHU
(ct. 85 Koncturynuu Utamuu ot 22 nexabpst 1947 r.). 3ansTHe mocTta riaBsl TOCYAapcTBa IIyTeM BHIOOPOB
OCYILECTBIISIETCS. M B HEKOTOPHIX MOHAPXMUYECKHX TOCYAapCcTBaX, OJHAKO CyOBEKTaMH HM30MpaTeIbHOTO
mpoliecca SBISIOTCS He MOAJaHHbIe, a WieHbl MoHapiel cembu (Cyntanat OmaH).

Haznauenwe sBIsSIeTCSI CIIEAYIONMIMM CIOCOOOM 3aHSTHSI IIOCTA | IJIaBhl T'OCY/JapcTBa, KOTOpOE
OCYIIECTBIISIETCSI ITyTeM MPHUHATUS 3aKOHOJATENFHO OIPEAETICHHBIM CYOBEKTOM. IPaBONPUMEHHUTEIHHOTO
akrta. Kopons Caynosckoit Apasuu cBoum KoposneBckum ykazom HasHauyaeT «lIpsmoro Hacieanuka» (CT. 5
OcuoBHoro Hmzama CaymoBckoit ApaBuu oT 1 mapta 1992 r.). KoHCTHTYITHOHHAS TIpaKTHKAa HAa3HAYCHUS
HaCJIeTHUKA TpecTofa cymecTByeT u B KyBeiiTe, oqHako CyOBeKTOM TaKOTO Ha3HAYEHHUS SIBIAETCS HE DMUp,
a mapnameHT — HanmonansHast AccamoOiest.

HacnenoBanue mpencrasisieT TpeTHH IOPUANYESCKUN CHOCO0 3aHATHS IMOCTa TJaBbl rocyaapctsa. Ero
CYITHOCTh 3aKJII0YaeTCss B TOM, YTO MOHApIIas BIACThH HACIEHAYeTCS MOTOMKAMH MOHAapXa KaK TJIaBbI
rocyJlapcTBa B COOTBETCTBHM C TEMH HOPMATHBHO-IPABOBBIMH TPEOOBAHUSMHU U TPAJAULUAMHU, KOTOPBIC
CJIOXHITUCH HA HAIMOHAIBHO-TTONIMTHYeCKOM (hoHe: o HamieMy MHEHHIO, TIOPSIOK HACJICAOBAHUS MPECTOJIA
OYEpUMBAETCS TAaKUMH CHCTEMaMHU IIPECTOJIOHACICOUs, KaK cajnudeckas, KacTHIIbCKas, CKaHIWHABCKas
(mBeacKas), aBCTpUKCKast, KJaHOBas (MyCyJIBMaHCKO-OYAIUCTCKAs).

Cannyeckass  cucTeMa  IPecTOJOHACHENWs, YCTaHOBIMBAET, YTO  HacjeJOBaHHE  IPecToja
OCYIIECTBIISIETCSI MCKIIFOYHATENHHO 110 MYXKCKOW JMHHHM TIO TpaBy MEpBOPOACTBa (KOPOHY HaCIEIyeT
crapmmii cbiH). Takas cuctema npumeneHa B bembrum, HopBermm — Ha OCHOBE MpaBOBOTO 0OBIYASd,
B Slmonun, Taumnmannme — B cootBerctBuM ¢ KoHcrurynmed rocyaapcTBa. KacTuibckas cucrtema
MpecToJOHACTEeAUs] HE MCKIIOYACT MKEHIIMH W3 4YHCIa HAcJIEeTHHKOB MPECTONia, OJHAKO OOecTednBaeT
MPENMYIIECTBO MYX4YHH, (HallpuMep, MJIaAIINi Opar HCKIOYaeT CTapuIylo cecTpy. JTa CHCTeMa
npecTojoHacienus npuMeHsuiach) B Benukoid bputanuu, ogHako koposeBa EnuzaBera II ycraHoBuna
MIPUHIIAIT PaBEHCTBA /HACIEHOBAHUS MPECTONa MEXKIYy MYMXKCKOM M KeHCKOW nuHusMU. CKaHIWHABCKas
(mBenckas) cucrtemMa «paboOTaET» MO MPUHIUITY TePBOPOACTBA: HACIECIHUKOM MPECTOJIa SIBIISETCS CTAPIINI
ITIOTOMOK KOpOIIeBCKoW ceMbu (Benmukas bpuranwms, Isemwms, Hopeerws, Hunepmanmsr). ABcTpuiickas
cucTeMa MpecToNOHACHEeAN TPAAULHUOHHO JOMyCKalla HAaclIeAOBaHUE TPECTONIA KEHIMHOM JHIIb B Cllydyae
MOJIHOTO OTCYTICTBUSI MY)KUYMH BCEX TOKOJCHHMI MOHApIIeH JHHACTHH. B COBpEMEHHBIX MOHAPXHUYECKUX
rocyziapcTBax 3Ta CHUCTeMa HE NPHUMEHSETCS, OJHAKO HCTOPHYECKH €€ HCIIOIB30BaHHE HMEIO MEeCTO
B Pycckoil umnepun HaunHas ¢ nmpasieHus uMmneparopa [lasma [ u go 1917 1.

IlpuBeieHHBIC  BBIIIE  CHUCTEMBI  TpeCTONOHACHeAus  (PaKTHUECKH  3arofii  aBTOMAaTHYCCKHU
OOBEKTUBUPYIOT KaHIWAATYpy Ha TIOCT TJaBbl TOCYJAapCTBa, B OTIMYHME OT KIAHOBOW CHCTEMEI
MPeCToJI0HACTIeIUS, BAKHBIM (AKTOPOM B KOTOPOH SIBIISIETCS HENMOCPEICTBEHHAS «KOJUICKTHBHAS BOJISD»
MOHApIIIETO JOMa OTHOCUTEIIEHO ONpeAelieH!s KaHIUAATyphl Ha MOCT IJIaBbl rocynapcTpa. «KosmekruBHas
BOJISD» XapaKTepHa W IS TaKUX CTpaH MyCyiabMaHCKOro mupa, kak Oman u OAD. IlyTeM KOJJIEKTHBHOTO
«BOJICM3BSIBIICHUS» TUIEMEHHOTO coBeTa u30mpaeTcs rimaBa B KoposnerctBe Cpasmiienz. CremoBaTenbHO,
KJIaHOBasi CHUCTEMa IPECTOJOHACTEIUs MPEeoyCMaTpUBacT, YTO HacleAyeT TPOH HE KOHKPETHOE JIUIIO,
a TpaBsIIas TUHACTUS.

BaxHoii coctaBmsiomieil mpaBocyObEKTHOCTH TJIABbI TOCYAAPCTBA SIBISIETCS MOPSAIOK MPEKPAIEHHUS eTo
MTOJTHOMOYH, KOTOPBIH MOXET OBITh CPOUYHBIM U I0CPOUYHBIM. CPOYHOE MpEeKpalleHHe MOTHOMOYHH CBSI3aHO
C OKOHYaHUEM CpOKa TOJIHOMOYHH TIIaBHI TOCYJAapCTBa, Ha KOTOPBIH OH OBUT M30paH WM Ha3HadyeH. Uto
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KacaeTcsi MOHApPXOB, TO HEKOTOPBIC CTPAaHBI MOTYT yCTaHABIMBATH JIMIIh BEPXHUM BEKOBOW Mpeaen IS
rIaBbl rocynapcersa. JlocpoyHoe mpekpaiieHrne ero MoJIHOMOYHA MOXKET OBbITh: a) CBS3aHO C HACTYILICHHEM
KOHCTUTYITMOHHO-TIPABOBOM  OTBETCTBEHHOCTH TJIaBBI TOCyJapcTBa (MMIIMYMEHT); ©O) HE CBS3aHO
C HACTYIUICHUEM TaKOW OTBETCTBEHHOCTH (CMEPTh, OTCTaBKA, MO COCTOSHHUIO 370pOBbsi). ClenoBaTenbHO,
MpeKpalieHne TMOTHOMOYMI TJIaBbl TOCYJapCTBa MOXKET COCTOSThCA Kak IO €ro BWHE, TaK W TIpU ee
OTCYTCTBHH.

[ToxprTOXKMBas CKa3aHHOE, JIEIACM TaKUE BHIBOJIBL:

a) IpaBOCYOBEKTHOCTH TJIaBBI TOCYIaPCTBA — 3TO 3aKPEIUICHHAs B 3aKOHOAATEIBCTBE U 00CCIICUCHHAS
rOCYJapcTBOM €ro IOpHAMYEecKas BO3MOXHOCTh W JIMYHAs CHOCOOHOCTh, OIpEJeliCHHbIE Ha OCHOBE
YCTaHOBJIEHHA COOTBETCTBHSA KOHCTUTYLIHOHHO-TIPABOBBIM TPEOOBAaHUSAM OCYIIECTBISATH TOCYAAPCTBEHHO-
BIIACTHBIE TIOJIHOMOYHSI B COOTBETCTBUU CO CBOUM (DYHKIIMOHAIBHBIM Ha3HAUYEHUEM B MEXaHHU3Me
rocyJIapCTBEHHOM BIIACTH;

0) MpaBOCYOBEKTHOCTh TJIaBBl TOCYAapPCTBA SIBISETCS KOMIUIEKCHBIM MOHSITHEM, KOTOPOE OXBAaThIBACT
PSAA COCTABJISIOIINX: TIOPSIIOK 3aHATHS TMOCTa, TPEOOBAaHUS K KaHIUAATY Ha 3TOT IIOCT, CPOKOBOCTH WU
0eccpoyHOCTh MpeObIBaHUs (PU3UYECKOTO JIMIIA HA MOCTY TJIABHI TOCYJIapCTBa, MOPSA0K IMPEKPAMICHUS €ro
ITOJTHOMOYMH H T. 1I.;

B) 3aKOHOJATENBLCTBO CTPaH MHpa NMPUMEHWIO MPAKTUYECKH OIMHAKOBHII TOAXO K YCTaHOBJICHUIO
KpUTEpUEB, HEOOXOAMMBIX JUIsl WACHTHU(PUKAIMN HATUYUS Y JIHMIA CICMUATBHON TPaBOCYOBEKTHOCTH,
HY>KHOW JUIA IPHOOpPETeHHS UM CTaTyca TJaBhl TOCyIapcTBa (BO3pacT, TPa)XAaHCTBO, HAIIMOHAIbHAS WIIN
ceMeiHas MPUHAUIEKHOCTh, AEECIIOCOOHOCTh U IIeH3 MPOKUBAHUS, CPOKOBOCTE M IIEPHOANIHOCTD 3aHATH
mocra, o0pa3oBaHHE, TPaMOTHOCTh, OOJaJaHUE HEABMKUMOCTBIO, COONIOACHUE MPOUEAYPhl 3aKIIOUYCHUS
Opaka u Jip.), KOTOPbIE UCTIOJHSIOT POJIb OTPEICICHHBIX «IOPUIUICCKUX (DUILTPOBY;

T) IepeUeHb IOPUINIECKUX (GUIBTPOB» U KaHAMIATa Ha TIOCT TJIABBI TOCYAApCTBa, ONPENEICHHBIX B
HAI[MOHAJIBHOM 3aKOHOJIATEILCTBE, HEOOXOIMMO JOIOJNHUTH ~TakuM; «He MOryT OBITh BBIABUHYTHI
KaHJUJaTaMu B TPE3UACHTHI TPaXKJaHe, KOTOPhIC HAXOAATCS B MECTaxX JIMIICHHUS CBOOOIBI HIIM HMEIOT
CyIMMOCTD 3a COBEpIIEHIE MPETHAMEPEHHOT0 MPECTYIUICHUS, €CIIM 3Ta CyANMOCTh HE IMOTaIlIeHa U He CHSTa
B YCTAHOBJICHHOM 3aKOHOM TIOPSIJTKE».
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I'.B. 3agopoxHsst

KyYKBIKTBIK CyOBEKTUIIKTI HeMIeHY Typajbl MIceJiere:
TeopHUs KIHe TIKipude Maceiesiepi

Makanmaga MeMJeKeT OacIIBICHI AeH aTalaThlH KOHCTHTYIMSIIBIK-KYKBIKTBIK MOpTEOCHI HMEMJIeHYy YIIiH
KQ)KCTTI JKeKe TYJIFalap/blH apHalibl KYKBIKTBIK CyOBEKTUIriHIH 00IybIH (HeMece O0IMaybIH) COHKEeCTEHAIPY
TYPFBICBIHAA TEOPETHKAIBIK JKOHE Taxipubemik cypakrap 3eprrenreH. «KYKBIKTBIK —CyOBEKTLTIK»
NeUHUIMACH YFBIMBIH OIPTEKTI emec TYCiHy[i JkOHe OHBIH Kypamaac OeiKTepiH, cOHpaif-aKk OcChI
JNeUHUIMAHBIH 3aHHAMAIIBIK aiKbIHCBI3JBIFBIH €CKEPE OTBIPHIN, MaKala aBTOPbI «KYKBIKTHIK CYOBEKTLTIK»
YFBIMBIH aHBIKTAHIbI, OHBIH Kypamaac OenikTepiHe Tanmay Kyprizemi. Memieker GaciIbIChIHbIH KYKBIKTBIK
CyOBeKTiNiri — Oy 3aHHaMajga OEKITUITeH XKOHE MEMJICKSTHEH KaMTaMaMachl3 eTUINeH KOHCTUTYLMSUIBIK-
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KYKBIKTBIK TajanTapFa COUKECTIriH OpHATy HEri3iHjae, OHBIH MEMJICKETTIK OWIIKTI TeTiriHAe KbhI3METTIiK
MakcaThl OOMBIHIIA MEMJICKETTIK OMIIIK €Ty OKIIETTIriH jKy3ere acelpy OOMbIHIIA 3aHABIK MYMKIHIIT YKoHE
JKeKe KaOUIeTTTr Aen TYKbIppIMIanaasl. OJieM eNepiHiH KOHCTHTYLMSUIAPBIHIA MEMJICKET OacIIbIChI
Jaya3bIMbIHAa YMITKEp TYJIFara KOMBUIATBIH apHailbl TaJanTapblHBIH OapiibiFbl Jepiik Oipaeil nerex
KOPBITBIHIBI JKacalibl. MyH/aii Oesrinepre sxatapl: )kachl, CasCH-a3aMaTThIK KOHE YITTHIK KaThIChI TYpaIbl,
TYPFBUIBIKTHI IEH31 KeWme JiHJI yCTaHybl, MeMJIEKeT OacIIbICHI Jaya3bIMBIHA aTKapyblHAa KipiCyiHIH
CaJITAaHATTHI PAciMi (MHAYTypanus, TOK KHUTi3y), OKUICTTIKTIH TOKTATBULY HeTi3Aepi MeH TopTidi, KY3BIPETTIIK
Mep3iMi, MeMJICKeT OacIIBICHIHBIH OpHBIH YaKbITIIA AaybICTBIPY, MYJIKTIK LEH3 (akiiagail KemiImys)
kenecizep. MyHzait tamantap Genrimi Oip «3aHIBIK Cy3Ti» peNiH aTKapajbl, COHBIH apKachlHIA OCBIHAil
MaHBI3Abl MEMIJICKETTIK Jlaya3bIMFa YMITKepJepi camajbl TaHaay MYMKIHIITIH KaMTaMachl3 eTefi.
KOHCTHTYLHSIBIK 3aHHAMAaHbl CaJIbICTBIPMAJIbl TANAAy HETi3iHIe MOHapXMsulapla JKOHE peclyOiMKanapia
MeMJIEKeT OacIIbICEl MopTeOeCiH HeMAeHy YVINIH KaKeTTi Tamantap Oenrigenai. Memieker OacIIbICHI
Jaya3bIMbIHA YMITKepJep YIIiH «3aHABIK CY3riiepli» KyLIeiiTy MaKcaThlHIa YJITTHIK 3aHHaMara e3repicTep
CHIi3y YCHIHBICTAPBI JKacapl.

Kinm ce30ep: apHalibl KYKBIKTBIK CYOBEKTi, MeMJIEKeT OAacCIIBICHI JIaya3bIMbIHA TaraWbIHIAY TOpTiOi,
TYPFBUIBIKTHI LIEH31, MEMJIEKeT OACIIBICEIHBIH OPHBIH YaKbITIIA ayBICTHIPY.

G.V. Zadorozhnia

On the issue of acquiring legal personality: the problems of theory and practice

The article investigates theoretical and practical issues in the aspect of identification of the presence
(or absence) in individuals special legal personality needed to acquire such a constitutional-legal status as
head of state. In view of the doctrinal ambiguity of understanding of the definition of «legal personality» and
its components, as well as legal uncertainty of this definition, the author of this article formulated the concept
of «legal personality», analyzed its components. It is established that the legal personality of the head of state
is enshrined in legislation and is provided by the state with its degal capacity and personal ability determined
on the basis of establishing compliance with constitutional and legal requirements and exercising state power
in accordance with its functional purpose in the mechanism of state power. It was concluded that the
constitutions of the countries of the world consolidated almost the same approach to the establishment of
special requirements for the candidate for the post of head of state. Such criteria are: age, political-civil and
national affiliation, residence qualification, often religious certainty, the procedure for holding the post of
head of state (inauguration, coronation), grounds and- procedure for termination of powers, term of
competence, procedure for temporary replacement of the head of state, property qualification pledge). It is
established that such requirements play.the role of certain «legal filters», which ensures a better selection of
candidates for this important state’ post. Based on comparative analysis of constitutional legislation
established criteria required for acquisition of the status of the head of state in the monarchies and in the
republics. Proposed to amend ‘into the national legislation in order to strengthen «legal filters» for a
candidates for head of state.

Keywords: the special legal personality, constitutional and legal status, the procedure for the taking of the
post of the head of state, the qualification of residence, the order of temporary replacement of the post of head
of state.
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