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Pre-trial protocol in civil proceedings

In the scientific article the legal nature of the pre-trial protocol in civil proceedings was examined. The insti-
tution of judicial evidence was subject to change in connection with the latest reforms of the civil.procedure
legislation. This has led to the emergence of new institutions and the pre-trial protocol in.civil proceedings is
such. Until 2022, the Civil Procedure Code of the Republic of Kazakhstan (hereinafter CPCRK) did not have
direct legal regulation of this institution, and accordingly, no theoretical studies were conducted.on this issue.
In civil proceedings, the prototype of the institute of pre-trial protocol was a foreign legal institution, such as
the disclosure of evidence and the exchange of arguments, characteristic of English‘and American procedural
law. The practical necessity of many aspects of such a phenomenon as the pre-trial protocol, the incomplete-
ness of theoretical developments and the need to improve legislation determined the relevance of the topic of
the scientific article. It should be recognized that the mechanism for drawing up arpre-trial protocol, in fact,
designed to ensure the implementation of the principles of competition‘and equality of the parties, was not
sufficiently enshrined in the civil procedural legislation of the:Republic'of Kazakhstan. At the same time,
consistent legislative regulation of the activities of bodies for the disclosure of evidence in civil proceedings
is required. The institution of pre-trial protocol in civil proceedings requires regulation and integration at the
legislative level, since the mechanism of conclusion in the current CPC of the Republic of Kazakhstan has not
been fully investigated.
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Introduction

The Civil Procedure Code of the Republic of Kazakhstan (hereinafter CPC RK) from January 01, 2022
provides for a previously non-existent institution — pre-trial protocol [1].

In accordance with Article73,0f the CPC of the Republic of Kazakhstan, “Evidence is presented by the
parties and other persons participating in the case to the court of first instance when accepting a claim with
their preparation of a pre-trial protocol, which reflects the actions of the parties and other persons partici-
pating in the case to disclase, present and exchange evidence, which they intend to refer to as the basis their
demands or objections and which they intend to use in the event of a court hearing.

A personrhas the rightto refer only to the evidence that was disclosed and reflected in the pre-trial pro-
tocol during the preparation of the case for trial or during the trial, in the cases established by part one of
this article .

Thus, we can'draw the following conclusion:

— the parties must draw up a “pre-trial protocol” before filing a claim;

— it should contain only the evidence that the parties intend to disclose in court;

— it should set out the facts of the presentation, disclosure and exchange of evidence;

— participants in the process can refer only to the evidence that is reflected in the pre-trial protocol.

And in this regard, we can agree with the opinion of B. Tukulov, who points out that “the idea of intro-
ducing the institute of pre-trial protocol in civil proceedings is quite interesting, but there are still many ques-
tions to this institution” [2].

The conceptual and theoretical basis for the implementation of the institute of pre-trial protocols in civil
proceedings requires a special approach in modern conditions.
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It should be noted that Kazakhstan has not yet conducted a comprehensive study of the problem under
consideration. In civil proceedings, the issue of pre-trial protocols is rarely given attention in scientific arti-
cles. B. Tukulov’s article “Pre-trial protocol, extraterritorial jurisdiction, exemplary decision and other inno-
vations of the CPC” can be noted [2]. The article by A.B. Sataeva “Pre-trial protocol in the civil procedure of
England and Kazakhstan: a comparative analysis” is interesting for study [3]. Practicing judges also paid at-
tention to the pre-trial protocol in civil proceedings, for example, G. Kamzieva considers the pre-trial proto-
col as one of the ways to reconcile the parties [4]. G. Batkalova considers the pre-trial protocol as the first
step in resolving disagreements [5].

Methods and Materials

For the purposes of the scientific article, methods of analysis, generalization, systematization, induction
and abstraction were used, and the role of pre-trial protocols in the process of warring parties was also con-
sidered. In the process of writing a scientific article, general methodological principles and general and spe-
cial cognitive methods were used, which made it possible to conduct a comprehensive analysis of the prob-
lems considered in the article and achieve the goals set. A common method used in this article is the dialecti-
cal method of scientific cognition. The following methods of scientific cognition ‘were also used in writing
scientific work: formal logical methods; methods of analysis, synthesis; methods of structural systems;
methods of legal comparison; methods of ascent from the abstract to the concrete; logical methods; methods
of generalization and others.

The comparative legal method made it possible to conduct a comparative.analysis of the studied theo-
retical provisions and norms governing the procedure for the application of pre-trial protocols in civil pro-
ceedings. The legal analysis of the studied area was carried out using formal legal methods.

Empirical observations and statistical methods were used to:study the relationship between norms and
practice.

Thus, using a combination of these methods made it possible.to conduct a comprehensive study and
formulate theoretical conclusions and practical recommendations.

The normative basis of the study was the Civil Procedure.Code of the Republic of Kazakhstan, the leg-
islation of the Republic of Kazakhstan and other normative legal acts.

The empirical basis of this study was the actual domestic and foreign legal materials, materials of judi-
cial practice.

Results

As a result of the research, the following results can be achieved.

The CPC of the Republic of Kazakhstan contains only one article containing the procedure for present-
ing evidence with the preparation by the'parties and other persons involved in the case with the preparation
of a pre-trial protocol by them (Article 73 of the CPC of the Republic of Kazakhstan).

The current legislation does not contain requirements for the content of pre-trial protocols and only in-
dicates to the court the.need to check for signs of formal compliance with pre-trial dispute settlement proce-
dures. At the same _time, the content of this document plays an important role in dispute resolution. In our
opinion, the legislator should clearly formulate the requirements for the content of the pre-trial protocol,
leaving the claim“without consideration due to their non-compliance. Such provisions will protect against
abuse of rights by the parties.

The pre-trial”protocol aimed at unloading the court is currently unlikely to achieve this goal. On the
contrary, courts often must spend time discussing issues related to compliance with pre-trial proceedings,
instead of considering the merits of the dispute.

Discussion

In accordance with Article 4 of the CPC of the Republic of Kazakhstan, the tasks of civil proceedings
are “protection and restoration of violated or disputed rights, freedoms and legitimate interests of citizens,
the state and legal entities, observance of the rule of law in civil turnover, ensuring full, timely, fair consider-
ation and resolution of the case, assistance to the peaceful settlement of a dispute, prevention of offenses and
the formation of a respectful society relations to the law and the court”.

According to article 15 of the CPC of the Republic of Kazakhstan, civil proceedings are conducted
based on competition and equality of the parties. The development of adversarial civil proceedings is a com-
plex and contradictory process against the background of an increase in the number of civil cases coming to
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court, the dynamic development of legislation in all areas of law, the emergence of many new categories of
disputes in court and the tendency to complicate them.

Competition is an integral part of civil procedure law [6; 35]. The principle of competition is one of the
guarantees of justice, which at the same time serves as a tool for protecting the individual [7].

In Kazakhstan, much attention is paid to the issues of competition in civil proceedings. Another im-
portant step towards the reform of judicial proceedings in the Republic of Kazakhstan was the introduction
of procedural actions by a judge to conduct a conciliation procedure and a pre-trial protocol, defined by the
Law “On Amendments and Additions to Certain Legislative Acts of the Republic of Kazakhstan to improve
civil procedural legislation and the development of institutions for out-of-court and pre-trial dispute settle-
ment”, signed by the Head of State Kassym-Jomart Tokayev 20 December 2021 [8].

Based on these changes, the Institute of English procedural law was introduced into the CPC of the Re-
public of Kazakhstan — a pre-trial protocol, which in England is referred to as the protocol of preliminary
action. In some cases, the institutions of the English process are also known to Kazakh law, but the specifics
of regulation seem very unusual.

The main purpose of the English mechanism of “pre-trial protocols” is to facilitate the early receipt of
information and the conclusion of a settlement agreement to avoid the costs and inconveniences associated
with the trial [9; 57].

In fact, both the protocol of the preliminary action of England and the pre-trial-protocol of Kazakhstan
represents the disclosure of evidence by the parties.

At the same time, the procedure for disclosure of evidence in England-is legally provided for in the
Rules of Civil Procedure of England (Civil Procedure Rules) 1998 [10].

The disclosure of evidence in England has developed over the centuries,and its roots go back to the ac-
tivities of the ecclesiastical courts. In 1873-1875, when significant.changes were made to the British judicial
system, the evidence disclosure system began to acquire modern.features. The demonstration project on the
reform of civil procedure and information disclosure in the late 20" and early 21% century (2019-2021)
marked a change in the historical tradition of understanding information disclosure in connection with the
spread of electronic recording, processing and storage technologies. At the present stage, the institute under
study is an institute for the disclosure of documents.

The current modernization of the document disclosure system in the UK has two goals: firstly, to help
preserve the attractiveness of the economy for foreign investors by maintaining the role of English courts on
the world stage (which will lead not only ta:the self-sufficiency of the judicial system, but also to a positive
entry into the UK market); secondly, to.restore real access to justice for individuals [11; 8].

The procedural institution of.“disclosure of evidence” is becoming particularly relevant in the light of
changes being made to the current civil procedural legislation.

Proving the circumstances referred:to by the parties as the grounds for their claims and objections is, on
the one hand, a right (Article 46 of the CPC of the Republic of Kazakhstan), on the other hand, the obligation
of the parties (Article 72.of the CPC of the Republic of Kazakhstan).

The law consists.of the obligation of those who participated in the trial to disclose evidence to other
persons who participated in the trial before the court session, and the right to refer only to evidence disclosed
before the court session. Disclosure of pre-trial evidence helps to assess the parties’ chances of success in
court proceedings and resolve disputes in a pre-trial manner. This will lead to the fact that some disputes will
not arise in court, and an agreement on some of them will be reached [4].

The pre-trial protocol provides the parties with the possibility of mutual disclosure of evidence, which
allows them to assess the likelihood of a trial. The undoubted advantages are saving time and effort, the ab-
sence of material costs and the return of state duties. And, as a result, the conclusion of a settlement agree-
ment and the preservation of opportunities for further cooperation by the parties to the dispute.

The exchange of adversarial documents and the disclosure of evidence are the basis of the evidence
base. As N.G. Eliseev points out, this procedural institution is considered an integral part of the adversarial
process, which is an important situation for the main start of civil proceedings, the proper exercise of the
right to defense in court and the right to be heard at meetings. This helps to establish the factual circumstanc-
es of the case and reduces the time to consider the dispute; contributes to the accurate and timely resolution
of issues of relevance, admissibility and reliability of the evidence presented; eliminates the need for dispute
resolution and resolution procedure in court, favoring dispute resolution; eliminates situations where one of
the parties is unable to adequately respond to evidence [12; 39].

Cepus «[lMpaBo». 2024, 29, 3(115) 165



M. Zh. Bekturganov, N.R. Maxatov1, S.P. Moroz

Given the positive trend in terms of the stated goals of this procedural institution in civil procedural leg-
islation, the difficulties that law enforcement practice may face are obvious. It cannot be denied that at pre-
sent this institution of civil procedure has several shortcomings that can only aggravate judicial practice. For
example, in the civil procedure legislation there is no legal definition of the concept of “pre-trial protocol”,
and there is also no mechanism for its conclusion. The pre-trial protocol must contain the disclosure of evi-
dence in the case. In this regard, we consider it necessary to note the opposite trend emerging in foreign leg-
islation.

As A.D. Lozovickaja notes, “the institute of disclosure of evidence, historically being an institution of
the Anglo-Saxon system of law, is regulated in English civil procedure in sufficient detail and has its own
goals and objectives, subject, boundaries, subjects of disclosure, procedure, stages and types of disclosure, as
well as sanctions for failure to fulfill disclosure obligations” [13; 33].

It should be noted that, theoretically, there is ho unambiguous understanding of this procedural institu-
tion. For example, some authors define this institution as “familiarization of other persons who take part in
the case with the content of evidence” [14; 46] or as “the obligation to send copies of documents in order to
familiarize other participants in the civil process” [15; 207].

Others believe that disclosure of evidence imposes on the parties a mutual obligation to familiarize
themselves with written and other documents confirming their disagreement and demands [16;17]. A num-
ber of researchers understand the disclosure of evidence as “actions carried out/in order to notify absolutely
all participants in the process of the evidence available to a particular participant in the case, or to notify the
person involved in the case of the evidence available to the process, and provide an opportunity for all partic-
ipants in the process to familiarize themselves with the case materials” [17;8].

Some researchers note that when disclosing evidence in accordance with the requirements of the judge,
both parties are obliged during the interview to inform the other-party and the judge about their location or
another person’s attitude to the evidence that they will present in‘'support of an objection or claim [18; 329].

Conclusion

Judicial reform is currently underway in many countries around the world. They start at different times
and take place throughout Kazakhstan, the United States, Great Britain, Canada, Germany, France, Italy, the
Russian Federation, Latvia, Lithuania, Estonia. One of.the reasons for the procedural and legal reform in
each country can be both internal and external or international factors.

The main idea of the reform related to:the ‘internal issues of procedural law in each country is the need
to introduce modern methods of consideration and resolution of civil cases. This can be done by settling dis-
putes at an early stage of legal proceedings in a simplified form of legal proceedings; the use of temporary
measures, including preliminary ones, to ensure the requirements for the execution of court decisions, as well
as to ensure the safety of evidence, the use of which is sufficient to even end the conflict, resorting to alterna-
tive methods, including organizational negotiations, consultations, arbitration, and the conclusion of friendly
agreements [19; 31].

Analyzing the definitions of “disclosure of evidence” presented above, it can be distinguished that, both
theoretically and at. the level of judicial practice, the following distinctive features of this stage of judicial
evidence: informing the court and persons involved in the case about the methods of proof by which a person
intends to substantiate his claims and objections, as well as about their content. We believe that the prepara-
tion of a pre-trial protocol allows the parties to exchange evidence before initiating civil proceedings, which
allows them to predict the expected outcome of disputes, minimize financial, time and moral costs, exhaust
conflicts and maintain friendly relations.

At the same time, the limited legal regulation of the pre-trial protocol in the civil process of Kazakhstan
does not allow us to talk about its effectiveness and rationality. Nevertheless, a progressive, timely legisla-
tive adjustment of the legal regulation of the pre-trial protocol, considering the above recommendations, will
ensure the effective functioning of the disclosure of evidence in the civil process of Kazakhstan [3; 275].

The CPC of the Republic of Kazakhstan contains only one article on the presentation of a pre-trial pro-
tocol but does not define the mechanism of signing such a protocol, what its content is, in what time frame it
should be drawn up, what to do if one of the parties refuses to sign it.

In this regard, we can agree with the proposal of M.A. Akimbekova, who notes that in order to improve
the legal practice of pre-trial dispute resolution, it is necessary to issue a regulatory resolution of the Su-
preme Court of the Republic of Kazakhstan “On some issues of pre-trial dispute settlement considered in
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civil and administrative proceedings”, which will reflect all methods of pre-trial dispute resolution and the
procedure for its execution [20; 46].

In addition, it should be noted that in accordance with Part 1 of Article 150 of the CPC of the Republic
of Kazakhstan, when drawing up a pre-trial protocol, the court takes the case into production within 15 work-
ing days instead of the usual five. In this case, the court imposes an arrest after taking the case into produc-
tion.

As a result, it turns out that the plaintiff warns the defendant of the search, sends the pre-trial protocol
and all evidence, then waits 15 working days, and the defendant withdraws assets currently. Time will tell
how everything will work in practice.

We believe that this “pre-trial protocol” in civil proceedings will contribute not only to the implementa-
tion of the principles of competition and equality of the parties, but also to the fulfillment of the tasks of civil
proceedings for the correct and timely consideration and resolution of civil cases.

Currently, only certain elements of the pre-trial protocol are fixed at the legislative level. The absence
of a single mechanism for regulating the pre-trial protocol in procedural legislation reduces the effectiveness
of evidentiary activities and does not contribute to solving the tasks of civil proceedings.

The need to develop this institute is explained not only by theoretical, but also by practical interest. The
lack of clear legislative regulation of the pre-trial protocol in civil proceedings leads to the fact that it is judi-
cial practice that develops the main criteria, the procedure for registration of the pre-trial protocol and the
consequences of non-fulfillment or improper fulfillment of procedural duties.

This research has been/was/is funded by the Science Committee of the Ministry of Higher Education
and Science of the Republic of Kazakhstan (Grant No. AP19174965).
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M. XK. bekrypranos, H.P. Maxkcaros, C.I1. Mopo3

A3aMaTTBIK NpouecTeri COTKAa JAeiiHri xarrama

Makanana a3aMarTBIK MPOLECTETi COTKA AEHIHTi XaTTaMaHBIH KYKBIKTHIK TaOMFaThl KapacTelppuiraH. Cot
JoreseMernepi MHCTHTYTHI a3aMaTThIK iC JKYPri3y 3aHHaMAacBhIHBIH COHFBI pefopManapblHa OaiJIaHBICTHI
e3repicrepre ymblpanasl. By jkaHa MHCTUTYTTapAblH Haiiia OoNybIHA. OKEJUIl KSHE a3aMaTThIK COT ICiH
JKYPTi3yle coTKa AeiiHri xartama ocbiHaid. 2022 xpurra aedin Kazakctan PecmyOnnkachiHBIH A3aMaTThIK
npomnecTik konekcinae (Oyman opi — KP AIIK) Oy mHCTHTYTTa TiKeJded KYKBIKTHIK peTTey OolMaraH,
THICIHIIE OCBI Macene OOibIHIIA KaHOal a Oip TEOPHSUIBIK 3epTTeyiep JKYpri3iireH oK. A3aMaTTHIK COT
iCiH OKypridyge CcOTKa JeHiHri XaTTamMa WHCTUTYTHIHBIH TPOTOTHII AaFBUIIIBIH JKOHE aMEpUKaHIBIK
HpoLEecCyalIbIK KYKBIKKA TOH JRJIeIeMeNep i ally jKaHe JQJISNIEPMEH ajMacy CHSKTHI MIETeNIIK KYKbIKTHIK
UHCTHTYT Oonnbl. CoTKa JAeifiHTi XaTTama, TEOPHSUIBIK d3ipieMeNepiH asKTaaMaybl jKoHe 3aHHAMaHbBI
KETUINIPY KKETTUIIN CHAKTHI KYOBUTBICTBIH KONTETeH ACHEKTIICPiHIH MPaKTHKAIBIK KaKCTTUTIr FHUTBIMH
MakaJa TaKbIPBIOBIHBIH ©3€KTLIITH aHBIKTalAbl. TapanTap/sIH O3CeKeNecTiri MeH TeHIIr KaFuaaTTapbiH icKe
achIpyIBI KAMTaMachl3 eTyre apHallFaH COTKa JIeHiHr1 XaTTaMaHbl xacay TeTiri Kazakcran PecrryOnnkachHbIH
A3zaMaTTBIK iC JKYPTi3y 3aHHaMAacBIHIA JKETKUTIKTI Iopekene OekiTinMereHiH MolbiHAay Kepek. COHBIMEH
Oipre, azaMaTTBIK COT iCiH JXYpridyle IoNelfeMeNepl amry >KeHIHAEri OpraHmapIblH KbI3METiH JOHEKTi
3aHHAMAaJbIK PETTEy TaJlall eTitedl. A3aMaTTBhIK COT iCiH JKYpri3yJeri COTKa JAeiiHri XaTtamMa WHCTUTYTHI
3aHHaMaJbIK JICHTei/le peTTey MeH MHTerpaunsuiayael tajgan eteni, eiftkeni KP xonmansicrarer AIIK-nme
KOPBITBIH/IBI )Kacay TETIrl TOJIBIK 3ePTTEIMEreH.

Kinm ce30ep: coTKa AeiHri XaTTama, CoT, AdJeaAeMeNep i aly, a3aMaTThIK MPOIIeCC, OACEKENEeCTIK.

M.X. bexrypranos, H.P. Maxkcaros, C.I1. Mopo3

HocyneOHbIil MPOTOKOJI B ITPAKIAHCKOM Ipolecce

B_crathe paccmorpena npaBoBas mpupona JocymaeOHOro MpoToKojia B TPaKIAHCKOM mporecce. MHCTHTYT
CyIeOHOTO TOKa3bIBaHUS B CBSI3M C MOCIEAHUMH pedopMaMu TpakJaHCKOTO MPOILECCyaTbHOTO 3aKOHOJA-
TEJBCTBA MOJUTEKAT H3MEHEHHUIO. DTO TIPUBEJIO K MOSBICHUIO HOBBIX HHCTUTYTOB U JIOCYACOHBIA IPOTOKOM B
rpaXIaHCKOM Tporiecce sBiseTcst TakoBeIM. Jlo 2022 roma ['paxxmaHckuit mporeccyanbHbIi kKoaeke Pecry0-
muku Kazaxcran (manee — I'TIK PK) He umen mpsMoro npaBoBOro peryJMpoBaHUs JaHHOTO MHCTHUTYTA, H,
COOTBETCTBEHHO, IO JJAHHOMY BOIIPOCY HE MPOBOAMIMCH KaKHe-IH00 TeOpeTHYECKHe HecleoBanus. B rpa-
KJIAHCKOM CYJOIPOM3BOCTBE MPOTOTHIIOM HMHCTUTYTa AOCYAEOHOrO MPOTOKOJA IMOCIYXHJ MHOCTPAaHHBIA
MPaBOBOI MHCTHUTYT, TAKOH KaK PacKpbITHE JOKA3aTeJIbCTB M OOMEH apryMEHTaMH, XapaKTEPHBIH Ui aHT-
JMHCKOTO ¥ aMEPHKAaHCKOTO MPOIECCyaTbHOTO mpaBa. [IpakTudeckas HEOOXOIMMOCTh MHOTHX aCIIEKTOB Ta-
KOTO SIBJICHUSI, KaK TOCYeOHBII POTOKOJI, HE3aBEPIIEHHOCTh TEOPETHIECKIX Pa3padoTOK U HEOOXOAUMOCTh
COBEpIICHCTBOBAHMS 3aKOHOATELCTBA, ONMPEICIIIN aKTYyaIbHOCTh TEMBl HAy9HOU craThu. Clemyer mpu-
3HATh, YTO MEXaHU3M COCTABIICHUS JIOCYIEOHOTO TIPOTOKOJIA, IO CYTH, IPU3BAHHBIA 00ECIICUYUTh PealI3annio
MPUHIIATIOB COCTA3aTENLHOCTH U PABEHCTBA CTOPOH, HE OBLI B IOCTATOYHOU MEpe 3aKPEIICH B TPasKIaHCKOM
IpolecCyalbHOM 3aKoHoAaTenbcTBe Pecyonuku Kasaxcran. B To sxe Bpems TpeOyercs mocienoBaTeabHOe
3aKOHOJATENIbHOE PEryIHUpPOBaHHE JESITEIbHOCTH OPTaHOB 10 PACKPBITHIO I0KA3aTENBCTB B IPAKIAHCKOM CY-
JIOTIPOU3BOACTBE. MHCTUTYT HOCYAEOHOTO MPOTOKONA B IPAXIAHCKOM CYIONPOU3BOJCTBE TpedyeT perynu-
POBaHMS U MHTErpalliy Ha 3aKOHOAATEIHHOM YPOBHE, MOCKOJIBKY MEXAaHU3M 3aKIIOYEHUS B ACHCTBYIOIEM
I'TIK PK 1o xoHIIa HE KCClIeIOBaH.
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Knioueswie cnosa: nocyneOHbIi MPOTOKO, CYA, PACKPBITHE A0KA3aTEIbCTB, TPaXIAaHCKHH MpoLecc, CoCTs3a-
TENBHOCTD.
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