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Some questions of the civil legal responsibility of\the executor
on the contract for provision of medical'serviées

The article is devoted to problems of civil responsibility of th€®performer under the contract on rendering
medical services. The subject of article is especially relevant in thetime\ofapdating of the civil legislation of
the Republic of Kazakhstan and development of norms on comnsumeg protection. Interest in a subject is at-
tracted by a huge number of the civil disputes arising now conceminginadequate medical attendance of pa-
tients. The legislation on health of the people and a healtlycarg system constantly changes. It is directed to
regulation of the relations between medical institutions,and ‘patients, establishing guarantees of implementa-
tion and protection of the rights by them. Meanwhile, law=enforeement practice shows that in the sphere of
civil responsibility of health workers a certain gap 18 traced.|There are no accurate criteria of restriction of re-
sponsibility and release from responsibility ofsthe,health workers allowing inadequate execution of the obli-
gations for the contract including owing to/medical errors: All this does the patient by weakness of the con-
tract, and the contract on rendering medical services|— the’transaction, risk for its rights and interests. The
author of article defines some problenis of legalegulation in this sphere and offers ways of their decision. In
respect that in Kazakhstan not so many seientific works devoted to problems considered by the author, the ar-
ticle content is worthy, and its findings mayjeontribute to the improvement of civil legislation and legislation
on health services in the Republic ofKazakhstan.

Keywords: medical, semviee, legal\ regulation, problems, patient, health, insurance, medical organizations,
treatment, responsibilify.

Providing patient's rightto qualified medical care- the main goal of the state, which establishes norms,
regulating relationStarisSing en the provision of medical services. Until recently, the problems of legal regula-
tion of medicalgservices, were studied partially, and the prospects of development of legislation on health care
were rathergndetérminate. For a long time, legislation which regulates medical services, had a public law
nature; déclarative norms were aimed at providing the rights of the patient and they were not the constituent
paft ofitheéivil Jaw. Legal illiteracy of Kazakhstani patients, as well as a pronounced administrative princi-
ple ingegulating health relations in the past, had a negative impact on the development of a systemic law on
liability in the field of health care. This was also facilitated by the fact that for a long time the attitude of the
docter and patient in our country was regulated mainly by the orders and instructions of the Ministry of
Health issued under the heading «For official use» and therefore were inadequate for the population, and
many medical statistics were closed.

A new approach to the realization of the citizens' right to health, which has become a consequence of
the change in the status of public health bodies, caused a genuine interest in the problems of civil liability in
connection with the provision of medical services. The change in the norms of the current civil legislation
and the freedom of private business activity, which spread to the social sphere, finally consolidated the rela-
tionship between the doctor and the patient, a private nature, and the establishment of the Civil Code provi-
sions regulating contractual relations in the sphere of rendering nonmaterial services, allowed to fully ensure
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the civil and legal interests of their parties. In this regard, questions have emerged about the legal nature,
grounds and extent of liability of medical workers to patients for improperly rendered services.

The complexity of the qualification and evaluation of the executor’s actions is explained by the very es-
sence of the obligation to provide medical services. Since there is no focus on a specific result in the conclu-
sion of a contract, there are no clear criteria that the patient-customer could guide, proving improper execu-
tion of duties by the party providing the medical service. In other words, the obligation itself is defined by
the so-called «presumption of the professionalism of the executor», therefore all the actions of medical
workers carried out within its framework are understood as properly performed, until proven otherwise,

To date, there has not been a single approach to determining the legal essence of the responsibility of
medical workers for harm caused by the health of the patient when they violate their professional duties)

The concept of «quality of medical care», either the health care legislation or the legal seicnceshasnot
been worked out yet. The World Health Organization proposed to take into account such criferia of qualities
as: adequacy, efficiency and level of application of modern medical knowledge and techmelogies [1;921].
Meanwhile, a number of objective and subjective factors, such as the presence of certain achievements in
medical science, the possession of certain knowledge by a doctor, skills and abilities, th€ availability of nec-
essary medical equipment and medicines.

In addition, the achievement of a positive effect is due not only to the choifetof thegmethod of treat-
ment, but also to the characteristics of the organism, the tolerability of drugs used in'théytreatment, the pres-
ence of contraindications, etc. For this reason, it seems unreasonable to use in medicine a large number of
rigid standards.

Medical standards are aimed at optimizing the treatment and diagnostic process, they are used in as-
sessing the activities of doctors at the level of medical and preventiye institutions, insurance medical organi-
zations by comparing and calculating compliance indicators, quality, defectiveness, etc [2; 82]. However, the
standards themselves act as a sample, standard, normative modelwithoutitaking into account the peculiarities
of individual phenomena. The human body in the treatment tequires'a professional approach, taking into ac-
count the individual characteristics of the body and the applicatiomyof those methods of treatment that are the
achievements of science at the time of the provision efmedieal services, and therefore can not be accounted
for by established standards.

Some authors see it expedient to set minimum mandatory medical requirements in a largely prohibitive
manner, allowing the doctor to use their knowledgeskills and experience in treatment, applying the individ-
ual approach in each case for the sole purpose ef achieving a change in the patient's health in the same direc-
tion [3; 8]. However, such a position isfalso controversial. Attempts to unreasonably narrow the list of com-
pulsory requirements established fousthe treatment of certain groups of diseases may lead to a complete dis-
regard for general clinical criteria that'€nsure the achievement of positive results of treatment. With this ap-
proach, these criteria can cease tojexist at’all, which will lead to an estimated and, as a consequence, legal
disorder in medicine.

We believe that the existence of common standards in this field is indisputably necessary. However,
they must be subsidiary, thatyisi®hey should be applied only in the event of a dispute over the quality of the
services provided in medicing. In this case, the doctor should be able to independently choose the algorithm
of treatment, butftaking imtdo account the criteria developed by science and legislation that positively influ-
ence the qualityef the services rendered by him.

The pufpose of the contract is to satisfy the patient's need for obtaining an effective result from the
treatment. Despite the fact that this result has no material expression, it must be predictable in advance. And
if the ‘chosen, method, taking into account the patient's condition and all medical indications, the method of
treatpdent allows to eliminate or improve the negative psycho-physiological state of the patient — the utility
onthe face. Consequently, the quality of the service should not be called into question.

A poor-quality medical service attracts the civil-law response of its executor. In this case, the question
arises on the legal nature of this responsibility. The vast majority of claims related to compensation for harm
caused by health workers to the life and health of the patient and they are considered in accordance with the
rules of tort, not contractual liability. Features of the medical service, which are directly related to the impact
on the human body without achieving a material result, in the event of negative consequences predetermine
the nature of the requirements imposed by the patient — to compensate for harm caused to health.

The opinions of the authors studying the content of the doctor's responsibility before the patient were
divided. Some of them indicate that such cases arise tort liability. This point of view is held by
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N.L Sergeeva, A.N. Savitskaya, Maidannik, K.B. Yaroshenko. Others prefer the liability for harm from im-
proper performance of contractual obligations [4; 102].

In our opinion, in this case, one must proceed from the contractual nature of the relations of the parties.
That is, in case of non-fulfillment or improper performance of contractual obligations by medical workers,
the grounds for bringing them to justice according to the rules on delicts can not be applied. Applying non-
contractual liability for causing harm is only necessary in the absence of a contractual basis of the obligation
or the fact of its non-fulfillment/improper performance, taking into account the unlawfulness of the action,
the existence of a causal link between the unlawful action and causing harm, and the presence of the fault of
the inflictor of harm.

The rationale for such a position is seen in the approach developed by the civil literature, according to
which, in the presence of prerequisites for a contractual claim, the extra-contractual one falls off; thé¥centtac-
tual suit replaces the extra-legal one. This guarantees each party full protection of its rights and does not
weaken the statutory responsibility [5; 70].

Anyway, according to the current civil legislation, the responsibility of the doctor to thépatient on a
general basis is built today on the principle of responsibility for guilt (Article 359 of the Ciwil Code of the
Republic of Kazakhstan). Meanwhile, modern civil law, seeking to protect the weaker party in the legal rela-
tionship, gradually introduces into its separate spheres of regulation the rules on the“subject'sfinnocent liabil-
ity (regardless of guilt). Omitting the controversy of some authors about thie admissibility/inadmissibility of
establishing qualification signs for determining in civil relations the status of a «weak side» [6; 12], we note
that the extension of the legislation on the protection of consumers' right§yto theyselations in the provision of
medical services is a fait accompli today. And this means that the responsibility of the provider of the medi-
cal service is complete, that is, providing the possibility of collecting in favor'of the consumer all losses and
increased, that is, regardless of the executor's fault, since he is releasedyfrom liability for default, only in cas-
es where non-performance or improper performance occurred dugyto foree major and other grounds provided
for by law.

A wide range of possibilities for compensation of hatm at the,expense of a medical institution under the
rules of legislation on the protection of consumers' rights (ineluding, if harm is caused due to inaccurate or
insufficient information [7]), is another and in faveg of contractual liability for harming the life and health of
a patient when providing it medical services.

Due to the fact that the provision of medical services is mostly related to the implementation of entre-
preneurial activity, the responsibility of deetots, of pfivate medical institutions and services rendered on a fee
basis can also be regarded as completegeoming regardless of guilt. Proceeding from this, there are proposals
in the literature for the destruction ofithe guilty and innocent liability of doctors to patients, depending on the
reimbursement of relations. It seems|that, this approach can lead to unpunished arbitrariness in the provision
of free medical services, as part ofithe provision of state-guaranteed medical care.

Involvement of medical personnel to liability regardless of guilt is also possible in cases when their ac-
tions are associated with_increased potential danger for others (using X-ray, laser devices, devices designed
to treat oncological di§easesypotent drugs and etc.) under the rules on the liability of owners of sources of
increased danger.

From the pointief view of the patient who finds himself in a situation where, due to the medical treat-
ment that has been performed, his health does not improve, and in some cases with an incorrectly diagnosed
diagnosis afidithe loss of time even becomes worse, the establishment of complete innocent liability of doc-
tors.by the law s€ems quite fair. However, it is impossible to expand the civil liability of doctors too much to
infinity) sinee this can lead to confusion when they fulfill their professional duties. Under the fear of com-
pletedinreasonable responsibility, doctors will be compelled to examine the patient during the diagnosis of
thefdisease, so long-term that this will lead to often unnecessary procedures and analyzes, especially in situa-
tions‘where the diagnosis itself is obvious and the loss of time during its treatment is unacceptable.

The civil liability of the provider of the medical service must come if the following circumstances are
proved: the obligation of the medical worker (executor of medical services) in relation to the patient, the vio-
lation of this obligation, the existence of a causal relationship between the actions of the executor and the
consequences that come — the harm of health [8; 5]. The need for the development of special medical legis-
lation and the definition in it of a clear conceptual apparatus will avoid legal conflicts in determining the lat-
ter medical errors, accidents in medicine, to justify medical risk and to minimize the responsibility of doctors
as a result of an unpredictable negative result in the treatment of a patient.
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Due to the specifics of medical activity, it is necessary to fix additional grounds for the release from the
responsibility of the person in cases of reasonable professional risk, or in cases when the erroneous actions of
the doctor are related to the negligence of the patient who did not inform him of the individual characteristics
of the organism, but also at the qualification of the actions of the doctor, who made a mistake in the diagno-
sis due to the non-perfection of medical science. It should be borne in mind that, from the point of view of
the legal assessment of the medical care provided (with a view to establishing the grounds for prosecuting
medical workers or the institution), the adverse effects of the treatment are divided on:

— medical errors;

— accidents;

— punishable omissions (professional offenses).

Certain legislative limitations on the responsibility of medical personnel should be established also in
cases when medical assistance is provided to patients whose diagnosis does not allow foriull recoveryfbe-
cause of the lack of effective methods of treatment in medical science and practice.

To date, Kazakhstan has all the prerequisites for the development of legal regulation ofirelations in the
provision of medical services.

Meanwhile, some representatives of the national medical science believe that the relationship between
the doctor and the patient should be regulated by ethical and moral standdrds, beliévingythatythe legislative
regulation of medical activities in its professional part is secondary. Without denying,thie importance of med-
ical ethics, it is necessary to emphasize that for today in legal regulationyrequitesynot only health manage-
ment, but also the relations arising during medical treatment directly between the patient and the doctor
(medical institution), since this involves interests that have importafice for individual citizens and society as
a whole.
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MeauunHaNbIK KbI3MeT KOPCETY KOHIHAeri IapT 00MbIHIIA OPbBIHAAYIIBIHbIH
a3aMaTThIK-KYKbIKTBIK KayanKepuIiJirinin keidip macesenepi

Makaja MeIMIMHAIBIK KbI3MET KOpPCETY JKOHiHJe LIapT OONBIHIIA OPBIHIAYIIBIHBIH a3aMaTThIK-KYKBIKTHIK
JKayanKepIIiliriHin Macenenepine OarbiTTanran. Taxpippin Kaszakcran PecnyOnnkachlHBIH —a3aMaTThIK
3aHHAMACBIHBIH JKaHApybl MEH TYTHIHYLIBLIAPJIBIH KYKBIKTaphIH KOPFay Typallbl HOpMalapJblH JaMybl
JKarqablHaa epekiie o3ekTi 6osbin Tabbutaasl. HaykacTapiblH MEAMIHMHATBIK KbI3MET KOPCETYAi THICTi
TYpZAE OpbIHIaMayblHa OailiaHbICTBI Ka3ipri Ke3/e TYbIHIaFaH a3aMaTThIK-KYKbIKTBIK JayJap/blH CaHbIHBIH
ocyiHe O0aillaHBICTBI OCBI TaKBIPBIMKA KBI3BIFYIIBUIBIK TYbIHAQYIA. XaJBIKTBIH ICHCAYJBIFBl MEH
JICHCAYJIBIKTEI KOPFay XKyHeci Typasbl 3aHHaMa TYPaKThl Typae e3repyzae. O MeTUIUHAIBIK MeKeMeepiMEH
MALUEHTTEP/AIH apachlHIarbl KaThIHACTAP/bl OJIAPJBIH KYKBIKTApPbIH KOpFay MEH KemiiaikrepiHghKysere
aceIpybl OeKiTy apKpUIbl perreyre OarbiTranraH. COHBIMEH, KYKBIKKOJIIAHY ToXipuOeciHne MeauiyHa
KbI3METKepJIepiHiH a3aMaTTHIK-KYKBIKTHIK JKayalKepIIUTiK aschIHga Oenriii 6ip akaynsIKTapAblH Oap eKeHmIiri
kepinic Tabyna. IllapT GoiibIHIa €3 MIHASTTEPiH THICTI TYpAE OpbIHAaMayblHa OailIaHbICThI KOJIO0epiIehiH,
COHBIH ILIHAE Iopirepiik KaTeldiKTep cajjapblHaH METUIMHAIBIK KbI3METKEepIIepAiH KayarfKepliiiri Hep
6ocaTy KoHE jKayanmKepIIUTIKTI HIeKTeyIiH HAKThl eJeMi KOK. ByHbIH 0opi ManueHTTi MapTTarbl| oIIci3
Tapan peTiHAe KepceTeai, ajl MEIMIMHAIBIK KbI3MET KepceTy OOWBbIHIIA LIAPTTHIH ©3ilMOMUICHCLI( OHbIH
KYKBIKTaphl MEH MY/ZIeNepi YIIiH Kayirn Goibin TaOsuTaabl. ABTOp OCHI canaza KYKBIKTEIK PeTEeyIIHyKeoip
MoceJIeNIepiH aHBIKTAIl, OJapJbl IICIIyAiH >KOJIaphlH YCHIHABL KaszakcTannmal KapacThpblIaTEIH MIceiere
apHaJFaH FRUIBIMH €HOSKTep/IiH KOl eMec eKeHJITIH ecKepeTiH 0oicak, MaKana \KoHT OQJiyLe TYpapibIK, aj
ABTOP/IBIH TYKBIPBIMBI a3aMaTTHIK 3aHHaMaHBI koHe Kazaxcran PecryOnykachiAaebpMe INIINHABIK KBI3MET
KOpPCETY Typalibl 3aHHAMAaHbI XKETUIIpyre bIKNAJ eTyi MYMKIH.

Kinm cesdep: MennmMHaNBIK KbI3MET KOPCETy, 3aHHAMANBIK , PETTRY, MOcesiesep, HayKac, AEHCAyJBIK,
CaKTaHABIPY, MEIULUHAIBIK YHBIMAAD, EMIEY, KayarnKepIIiliK.

M.IO. Ilpynsauxosa

HeKOTOPBIe BOIIPOCHI rpamancxo-npanonoifl OTBCTCTBCHHOCTH HCIIOJIHUTECIA
Imo 10roBopy 00 OKa3aHuM MEIUIUHCKUX YCIYyT

Cratbs MOCBAIIEHA MPOOIEeMaM IPaX IaHCKQ-IPABOBO OTBETCTBEHHOCTH HCIIONHUTEIIS IT0 JOTOBOPY 00 OKa-
3aHMM MEAULIMHCKHX yCiuyr. Tema cTafby sIBISeECsA(0COOCHHO aKTyalbHOM B CBETE OOHOBICHHUS TPaXK JaHCKO-
ro 3akoHozarenbeTBa PecnyOunkndKa3axcran W pa3BUTHS HOPM O 3alliTe mpas morpeburereil. MHTepec K
TeMe BBI3BaH OTPOMHBIM KOJHYECEBOM T'DAYKIAHCKO-TIPABOBBIX CHOPOB, BOHHUKAMOIIMNX B HACTOSILEE BPEMs
[0 MMOBOAY HEHAIEKAIIETr0,MEARIMHCKOTO 00CIyKMBaHHUs HAl[MEHTOB. 3aKOHOIATEIBCTBO O 3[I0POBbE Ha-
pola U CHCTEeMe 3paBOOXPAHEHHS MOCPOSHHO M3MeHseTcs. OHO HalpaBJICHO Ha PEerylMpoBaHHUE OTHOLIC-
HUM MEXTy MEIUUMHCKIAME, YIPEKICHISAMI U MAlHCHTAMHU, YCTAHABINBAs ApaHTHU OCYLICCTBICHHUS U 3a-
IUTHl MU CBOMX TpaB. MEKIy TEM NpaBONPHMEHHTENbHAS MPAKTHKA ITOKa3bIBACT, YTO B cdepe rpaxmaH-
CKO-TIPABOBOIl OTBEFCTBEHHOCIN MEAUIIMHCKAX PaOOTHHKOB MPOCIEKHUBACTCS ONMpeneneHHbli npoben. Ot-
CYTCTBYIOT Yepkue KPUECOHN OrPaHUYCHUSI OTBETCTBEHHOCTH U OCBOOOKICHUS OT OTBETCTBEHHOCTH MEAH-
LMHCKUX paOOTHHKOB, JOITYCKAIOIINX HeHAIJIeKAIee HCIIOIHEHHE CBOUX 005M3aHHOCTEH MO JOrOBOpY, B TOM
4ucie BCIEACTBAGIBPAatcOHbIX omnboK. Bee aTo nenaer mauueHTa ciaboil CTOPOHOM J0r0BOpa, a caM J0ro-
BOp 0QfOKa3aHWy MEIUIIMHCKUX YCIYT — PHCKOBOI UIs €r0 MpaB M WHTEPECOB CIENKONH. ABTOP CTaThU OI-
PEAeISICTIHEKOTOPbIE TIPOOIIEMbI IPABOBOTO PETYJIMPOBAHUS B JAaHHOW cepe M mpeiaraet myTH HX pelie-
Hist. YuuThIBast, uTo B KasaxcraHe paccMaTpHBacMbIM aBTOPOM IpobieMaM ITOCBSIICHO HEe TaK MHOTO Hayd-
HBIX(TPYAOB, COOEPKAHUE CTAThH 3aCIy)KMBAeT BHUMAHMS, a BHIBOJBI aBTOPA MOTYT CIIOCOGCTBOBATH CO-
BEPIICHCTBOBAHMIO IPXKIAHCKOTO 3aKOHOAATEIBCTBA U 3aKOHOAATEIBCTBA O MEAULIMHCKOM 00CITy)KHBaHHH B
Pecnrybnike Kaszaxcran.

Kniouesvie cnosa: MeTUIUHCKOE, 00CTyKHBaHHE, 3aKOHOAATENbHOE PEryJaHpOBaHHUE, MPOOJIEMBI, MAlUEHT,
310pOBbE, CTPaxOBaHHE, MEAUIUHCKUAE OPraHU3allH, JICUCHUE, OTBETCTBEHHOCTD.
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