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Problems of legal regulation of parents' maintenance obligations
in the Republic of Kazakhstan

The article studies the legal norms of national and international family law governing of parents' maintenance
obligations to maintain minor children. Analyzed statistical data, practical cases on recovery of alimonyfdebt
in Kazakhstan. The aim of the study is to improve the protection mechanism of the interests of minorhildren
in need of financial support. The author formulated the conclusions and suggestions on improving the exist-
ing family legislation of the Republic of Kazakhstan taking into account experience of foreign countriess
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Maintenance obligations are an important legal institutions of family law. Ingcience Razakhstan family
law until today, problems of legal regulation of maintenance obligations were not s@fficient'development in
the form of comprehensive research. Legal regulation of maintenance gbligations in'the’Republic of Kazakh-
stan has not been the subject of monographic research; no comparative researchpof.national and international
laws; was not carried out extensive research of legal regulation of relations‘@n proceedings in cases concern-
ing the recovery of alimony, on the reasons of non-fulfillment of ceurt decisions and court orders, about the
relationship of socio-economic position in society with the laws govetning alimony and child support, prob-
lems of conflicts in the family. Also, there is a need of the essenceofithethew provisions in the legislation, to
study the effectiveness of practical application of the legislation onimarriage and the family, on the Execu-
tive production, evaluation of their practical significance.

Problems of legal regulation of maintenance obligations'was considered in the works of the following
Russian and domestic scientists: M.V. Antokolsky, M.A. Belyakov, E.M. Vorozheykina, I.P. Grishina,
S.P. Grishaeva, N.M. Ershova, M. Zhaskayrats DA, Jandarbek, E.Y. Kostyuchenko, G.K. Matveeva,
L.M. Pchelintseva, V.A. Ryasentseva, A.M. Rebec and others.

Currently, the collection of child supportin court is a concern, and therefore requires constant attention
by the state. From a just solution of thigfpreblem depends the welfare of minor children and people who need
social support.

Article 27 of the Constitution ofithe,Republic of Kazakhstan states: «Marriage and family, motherhood,
fatherhood and childhood are_undex the state protection. The care of children and their upbringing are the
natural right and duty of pagents»s T he'purpose of the state is to protect the rights of minors, improvement of
the material situation of childrenfwho need parents' help who do not fulfil their constitutional duties.
On grounds of this prgvisiom the"Code on marriage (matrimony) and family of the Republic of Kazakhstan
establishes the duty of'parents: «Parents must support their minor children. The manner and form of provi-
sion of maintenafice'te mifor children are determined by parents independently» (article 138) [1].

Unfortunately, notiall parents voluntarily fulfilling their responsibilities for the children. In this regard,
at presenthetelevance of alimony relations has not lost its relevance. The emergence of such relations con-
tribute to| cadses of objective and subjective character (for example, the increasing the number of divorce,
unemploymentglower material standard of living of the population), resulting in problems with material sup-
port for the disabled and needy family members, especially children.

According to paragraph 4 of article 1 of the Code on marriage (matrimony) and family «the child sup-
port 1§, a monetary or material support that one person must give another person entitled to receive it».
The legislation provides for two procedures for the payment of child support: voluntary (under agreement on
alimony payment) and forced (the alimony in the judicial order).

According to article 138 of the Code on marriage (matrimony) and family «Parents are entitled to con-
clude agreements on the maintenance of their minor children, also children of full legal age, enrolled in the
General secondary, technical and vocational, post-secondary education, in higher education full-time form of
training (the agreement on payment of the alimony)».

If the parents have not concluded about agreement of the payment of alimony in a judicial order shall be
recovered alimony payments for support of minor children. The collecting of the alimony on the mainte-
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nance of children is made on the basis of a court decision or court order. «In the absence of agreement about
payment of the alimony the alimony on minor children is collected by court from their parents monthly in
size: on one child is one quarter, on two children is one thirds, on three and more children is half earnings
and (or) other income of parents. The size of these shares can be reduced or increased court taking into ac-
count material or marital status of the parties and other noteworthy circumstances» (article 139 of the Code).

Lately in Kazakhstan there are 213 thousand decisions according to the collecting of the alimony, of
which 14 thousand are not fulfilled. For various reasons they are not enforced. Moreover, the debtors are
hidden not only information about place of the work, but also about their incomes [2].

According to the statistical data of the Ministry of justice of the Republic of Kazakhstan in 2014 has
performed more than 3 thousand Executive manufactures about collecting of the alimony [3], in 2015 1 Ka-
zakhstan on the execution of judicial officers are 213 thousands of court decisions regarding alieny, of
which 122 thousand are periodic execution or executed in force of measures taken part. Approximately; 50
thousand Executive documents for alimony repaid by the debtors alone, about 40 thousand‘ef.alimony, or 20
percent are problematic, the arrears are not paid more than three months, and more than 14 thousand alimony
generally may not be repaid. Behind these figures lie the fate of many disadvantaged childreén deprived of a
normal material content, says Minister [4]

In order to improve the legal mechanism for collecting maintenance changes®were made and additions
to existing legislation, adopted new provisions. January 15, 2014 was adopted the.Law «On amendments and
additions to some legislative acts of Kazakhstan on improvement of enforcement proceedings». According to
made amendments to the Law of RK dated 2 April 2010 «On enforcement prececdings and status of bail-
iffs», introduced the "Unified register of debtors is the unified electronic data Bank containing information
on debtors on enforcement proceedings" (paragraph 2 of article l40f the Law). Information about debtors
posted on the official web-site.

In accordance with article 99 of the Law, at impossibility ‘of colleeting alimony payments from wages
or other income during the three months foreclose on the debtox's ptoperty, except property which cannot be
levied.

If before with a non-performing debtor to collegtsehild‘support based on minimum wage. For example,
in 2013 it amounted to little more than 18 thousand tenge) while counting for 1 child is 25%, it turned out
only 4500 tenge. 29 January 2015, if the debtords, notyworking or has not submitted the documents confirm-
ing his salary, the alimony to be recovered will be basedyon the average monthly salary in Kazakhstan at the
time of debt collection (part 3 of article 169 ofithe Code on marriage (matrimony) and family). In the case of
alimony debt as a result of evasion of heydebtorfrom their payment for the amount due will be charged a
penalty in accordance with article 358, 0f thel€ivil code. This change has reduced the number of defaulters of
the alimony behind a lack of work andthiding their income. Average monthly salary in Kazakhstan in 2016
amounted 137043 tenge.

About collecting of depts underithe alimony on the basis of the average monthly wage in the Republic
of Kazakhstan were discussions. Did not support the provision in relation to different dimensions of average
monthly salary (depending ‘on f€gional pricing permanent) in different regions of the country. Consider that
in regions where the average monthly salary is much lower, for the most part debtors are not lifting. This will
lead to the fact ghatthe¥d@btors not to pay child support from the calculation of the average wage in Ka-
zakhstan, get a'job, including and formally, with significantly low salaries (from here come and other offens-
es in the field%f labour law, taxation), and a claimant in such cases hard to prove that the debtor actually has
moze,incomes orfeven begin to hide from the bailiffs that creates obstacles in the enforcement proceedings
and the) creditor; leading to prolonged litigation and unnecessary «hassle». They were asked «to determine
childgupport arrears based on the average monthly wage in the region of residence of the debtor (in the field,
thefeapital or city of Republican significance)» [5].

One of the effective measures introduced by the law is the temporary restriction of the debtor to travel
outside of the Republic of Kazakhstan, if the debt is more than the amount of twenty monthly calculation
indices, also in default for more than three months of enforcement documents on recovery of periodic pay-
ments. Under article 33 of the Act, on application by the claimant, the bailiff shall issue an order on tempo-
rary restriction on travel, which must be approved by the court, and directs it to the Border service of Com-
mittee of national security of the Republic of Kazakhstan and the debtor for information.

In accordance with subparagraph 3 of paragraph 1 of article 34 of the Law on enforcement proceedings
and status of bailiffs, enforcement documents on recovery of alimony in case of formation of debt directs to
court representation about the temporary prohibition to issue to the debtor's licenses, permits and special
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rights, and the suspension earlier issued to the debtor's licenses, permits and permissions. Such measures are
also effective, because it will lead to positive results and the repayment of all existing debts. For example, by
results of consideration of representation of Prosecutor's office of Chingirlau district of West Kazakhstan
region «by a bailiff in respect of the 11 debtors who have a driving licence, has taken measures to suspend
their actions until the debt is repaid in full. Currently the district court represent the judicial officer to sus-
pend the operation of a driver's license the debtors fully satisfied» [6].

However, against the debtor, refuse to pay alimony, measures of administrative influence. In accord-
ance with article 669 of the code of administrative offences, the failure to execute a court decision or other
judicial act and enforcement document entails a fine for individuals in the amount of ten monthly calculation
indices or administrative arrest for up to five days. For example, since the beginning of 2015 by the Depart-
ment of justice of Astana city to administrative responsibility according to art. 669 Cao attracted"60,mali-
ciously evading from execution of court decisions, debtors, and it is paying off. For examiple, gr. E. after
bringing to administrative responsibility under article 669 of the code of administrative offences of the®Re-
public of Kazakhstan has fully repaid the existing debt for alimony in the sum of 684 500 tenge{7].

Following a tough measure against the debtor who failed to pay child support is aeriminal prosecution
in accordance with article 139 of the Criminal code of the Republic of Kazakhstan forkdereliction of duty
more than three months by the parent for the payment of funds by court order fopSupportief minor children
and incapacitated children under the age of eighteen shall be punished by restriction’of liberty for a term up
to two years or imprisonment for the same termy». The bailiff is entitled to submit t@\the criminal prosecution
body, the idea of bringing to criminal liability of persons who willfully‘evadesthe execution of judicial acts
(clause 16 of article 126 of the Law).

The tightening of the legislation gave a positive result, sin¢e this measure is an effective way of influ-
ence on debtors who refuse to pay child support. «Statistics show thatyafter receiving the news about the di-
rection of materials for criminal prosecution of even the most maliciousddefaulters prefer to pay down their
debts. So, for example, the civil servant J. after receiving notic€of aleriminal prosecution immediately extin-
guished accumulated since 2003 the debt and paid in advance\9 483 420 tenge. Similar-maturity for the larg-
est amounts produced: citizen M is 1 600 000 and citizem,And'is 1 200 000 tenge, and 8 other citizens of the
capital in the amount of from 950 to 1 000 000 tengey [8].

In West Kazakhstan region since July 2004, théydefendant evaded paying child support without good
cause. While warning the bailiff he did not réspond)steps to employment is not taken. The indebtedness of
the defendant for alimony for the period ffom2004 /to June of 2015 amounted to 1 381 969 tenge. The sen-
tence of one year of restriction of freedeima man‘made specialized Interdistrict court on Affairs [9].

To resolve the issue of alimonyithe state,is taking all possible measures taking into account the experi-
ence of foreign countries. For exampley the General Prosecutor of the Republic of Kazakhstan created by
Internet-service «wanted» childreny, which included the names and faces of citizens who are evading pay-
ments to minor children.

The Committee on execution Jof judicial acts and the territorial Department for the execution of judicial
acts often carry out agfions;Jdifé€ted on revelation of feeling of conscience debtors who refuse to pay child
support, to draw public attention to the problem. For example, from 25 August to 1 September 2013 the
Committee carri¢d out theéseampaign «Former children do not happen!». During this time, demand child sup-
port for 6677 cases [1Q). Bailiffs of Department for enforcement of judicial acts of the North Kazakhstan
region held™he, shates on alimony called «Alimony is the future of your child!» from 15 February to 15
Mateh 20134Duting the action the bailiffs were carried out: reception of citizens on issues of alimony and
the clarificationof rights and responsibilities; verification of the accounting of the companies with which the
debtofs under the alimony have an employment relationship, on the correctness of the timely transfer of ali-
mefty payments, recruitment of accountants and officials to administrative responsibility; targeted raids
alonghwith the mass media by unscrupulous debtors have given notice of appearance to the bailiff; bailiffs
have handed down rulings on temporary restriction on departure of the debtor abroad; attracted to adminis-
trative responsibility bad debtors [11]. One of methods of influence on malicious defaulters of the alimony is
informational support of ongoing activities on collecting of the alimony in the form of the publication of the
so-called «black list» of debtors in the regional media, establish banners, posters with photos of children and
call: «Time to pay child support». Such promotions help to attract public attention to the problems of up-
bringing of children [12].

There are difficulties to collect child support from debtors, the parents who left for permanent residence
in foreign countries. The problem is aggravated by the fact that with many countries, Kazakhstan has not
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concluded an international agreement on legal assistance. In that case, if the debtor lives in another state,
then the norms of the Convention on the recovery abroad of maintenance, adopted in the framework of the
United Nations on 20 June 1956. Kazakhstan joined the Convention in 1999 [13].

Alimony and child support both parents and children are determined by the laws of the state in whose
territory the children reside. Kazakhstan ratified the Convention governing international relations between
countries-participants of CIS on collecting of the alimony on minor children. This is the Convention on legal
assistance and legal relations in civil, family and criminal cases adopted in Minsk on 22 January 1993 [14],
the Convention on legal assistance and legal relations in civil, family and criminal matters, signed in Chis-
inau on 7 October 2002 [15].

Currently inter-state cooperation on the international recovery of maintenance is governed by the Hague
Convention on the international collection of child support and other forms of family maintenance®adopted
23.11.2007, the Hague conference on private international law. The Convention created the possibility|for
the recognition and execution of court decisions on alimony in foreign countries, also forithe treatment of
applications for alimony in another state. The advantage is the possibility of using modern technology to fa-
cilitate cooperation.

The purpose of this Convention is to ensure the efficient international collectionief child support and
other forms of family support. A Contracting state shall designate a Central authetity, to ¢arfy out the func-
tions assigned by the Convention on such an authority. The Convention provides fof thefollowing effective
measures for the enforcement of penalties of child support that should be enshrinediin the national legislation
of the signatory States to it, that: retention of wages; seizure of Bank accountsgand other sources of income;
deductions from payments of social insurance; a lien or forced sale of propeity; the retention of recoverable
taxes; withholding or attachment of pension benefits; the transfer of information in the service loans; the re-
fusal to issue, suspension or deprivation of the different licenses (eig-driver's license); the use of mediation,
conciliation or similar processes to achieve voluntary compliancei(articlei34) [16].

We consider it appropriate to Kazakhstan's accession to the Hague Convention on international collec-
tion of child support and other forms of family support, because'at the present time in the Republic, we are,
however, provided for in the Convention, effective measuresyfor implementation. Thanks to this Convention
to the citizens of our Republic will find it easiergto make payments of child support from parents living
abroad.

The international experience.

Despite the above measures of influedceion persons who evade payment of alimony, the existing mech-
anisms of legal regulation cannot completely solve the problem. If we consider the foreign experience, the
same measures are applied in the postsSovieicountries. For example, in Belarus since 2012 is applied a tem-
porary restriction of the right to drive\atwehicle of the debtor, refuse to pay alimony. Practice has shown that
41 per cent are prosecuted, almostlimmedtately is calculated for the debts of [2].

In Russia to protect children, living below the poverty line, one of whose parents don't pay child sup-
port, the experts of the legislation,JMPs voted for the establishment of a single grant in the amount of 25 %
of the subsistence midimunyoffhe child (1,700 rubles); expansion measures the recovery of maintenance.
Such measures include\suspension of driver's licenses, rights of navigation, failure in reception of the credit;
the introductionof anyadditional administrative penalty for failure to pay child support under the garnishment
is not in favor ofithe state, and in favor of the child [17]. In accordance with part 6 of article 113 of the Fami-
ly code, insthgycase,of locating a parent who failed to pay child support, during the period of investigation
appeinted a aonthly allowance for the child. After establishing the location of parent debtor's full recovery
aimountof'the local budget.

Commissioner for human rights of the Russian Federation proposed to establish the concept of «mini-
mum alimony amounty, the amount of which shall not be less than 25% of the official subsistence level in
the region. Practitioners believe that applying to persons guilty of committing crimes under article 157 of the
Criminal code, criminal sanctions in the form of correctional labor, forced labor and seizure is inconsistent
with the goal of criminal punishment. It is proposed to encourage lawful behavior of the debtor held crimi-
nally liable, according to his employment for the performance of these obligations and acts of the debtor may
be taken into account by the court when sentencing on probation. To these ends it was proposed «to amend
part 5 of article 73 of the criminal code, granting the court the right to appoint probation is to be imposed on
a conditionally convicted person the duties: to carry out material support of the family» [18].

In Ukraine will be indexed the child support (to increase proportionally to inflation). Now the amount
of fixed child support will need to be indexed. Its size is determined in hyenas and not in percentage of the
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income of the spouse. According to the current legislation, the amount of support today cannot be lower than
30% of the subsistence minimum for a child of appropriate age from 291,60 to 363,00 hryvnas per month [19].

In the legislations of far foreign countries there is no concept of «alimony, is used instead of the notion
of «content», «food». For example, according to article 305 of the French civil code of 1804, in the case of
divorce the father and mother retain the use of half of common ownership to adulthood, their children, with
the laying on of a father and a mother duties to take care of the sustenance, the maintenance and education of
the children in proportion to the status and situation of parents. A minor is a person who has not reached 21
years (article 388) [20].

In Book 10 of the Civil code of the Netherlands alimony obligations and the content are also identified
and referred to as «subtitles» [21, 9].

The German Civil code defines age as «the end of the twenty-first year of life» (§ 1305).4l.cgabmegula-
tion of the mechanism of alimony in German law are regulated in more detail. Accordinggto § 1570, a\di-
vorced spouse may demand another spouse to pay maintenance in connection with the needs, of the child or
his upbringing until, while unable to do any gainful activity. If income is not enough for the full content, he
is entitled to require payment of amount constituting between his income and full content. Relevant is an ac-
tivity that is suited by training, ability, age and health status, and living conditions of'the spouses; in deter-
mining the living conditions of the spouses should be taken into account duratiofi“of matrigge, duration of
care for common child and his upbringing (§ 1574).

In developed countries the amount of alimony depends on the inceme'of the parent who lives separate-
ly. The income of the parent with custody of a child are not taken into ac¢euntmFer example, in Germany the
amount of alimony is determined by considering the total life needs. Life needs to include the cost of reason-
able health insurance, and the cost of school or professional education, advanced training or retraining
(§ 1578) [22]. Also the amount of alimony is determined based on\the child's age and the amount of child
support may be revised as the needs of the growing child.

Feature of legal regulation of alimony on the maintenancg,of minor children in foreign countries is the
establishment of vicarious liability of the debtor and his h€irs.\Forlexample, under German law the obligation
to pay alimony does not lie solely with the parent ofstheychild, but also to the family members of the parent
obliged to pay child support in that case, if the liable person is'insolvent (§ 1584 German civil code) [22]. In
Italy in case of inability of parents to support their children of their obligations other relatives in the ascend-
ing line. Unfair to the parent can be sentenced to aimoral and emotional damage suffered by the child from
scarcity of content [23].

Alimony obligations terminate onlygin connection with the death of eligible person, i.e. the child. In
case of death of the obligated person,the duty to pay child support passes to his heirs as a debt (§ 1586b.
[Death the obligated person] of the German civil code; articles 384-385 French civil code) [22; 20].

In many foreign countries (USA} Italy, France, Germany, etc.) in connection with the continued educa-
tion of the child, the parentfliving separately is obliged to compensate his expenses on the teaching profes-
sion (for example, § 1610 German givil code).

The analysis of theoretical®@nd practical problems of legal regulation of alimony obligations of parents
under the legislation ofithe Republic of Kazakhstan allows to draw the following conclusions:

1. The problematicSititation of non-fulfillment of decisions or orders of the court is the lack of infor-
mation about the,placelef work of payers of alimony. One of the effective ways to solve this problem is to
create a simgleydatabase of information, components of information about employees bound by an employ-
ment.contract'with employers.

2.In‘connection with the increase in the number of defaulters of the alimony the same number of chil-
dren discriminated against on the content material of their parents. This problem can be solved by applying
thefexperience of foreign countries (Government Executive Agency to provide maintenance for children in
the UK, the Guarantee Fund in Latvia, the Federal office of child support in the Netherlands, etc.) to estab-
lish a Republican state alimony Fund. The Fund will extinguish the debt under the alimony to the children
and the state in turn will require payments from debtors.

3. In order to protect the interests of minor children who need financial support, given the experience of
foreign countries, you should make changes and additions to the article 176 of the code of RK on marriage
(matrimony) and family: in paragraph 1, delete the words «and with the death of one of the parties»; in sub-
paragraph 5 of paragraph 2, delete «or of the person obliged to pay alimony». Supplement article 176-1
«Transition alimony obligations inherited»: «In case of death of the obligated person the duty to pay child
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support goes to his heirs. The payment or alimony will be made from the inherited property of the person
obliged to pay alimony».
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G.A llyassova

I'.A.NnpscoBa

Ka3zakcran Pecny0jukacbhiHaa aTa-aHAJIAPAbIH AJIUMEHTTIK
MiHIeTTeMeJIepiH KYKBIKTBIK peTTey MaceJseaepi

Makasnanga KOMEJIETKE TOJMaraH Oanaiapipl KaMTaMachl3 eTy OObIHIIA aTa-aHalapiblH aJMMEHTTIK
MiHZICTTEMENEePiH PETTEHTIH YITTHIK JKOHE LICTENAIK OTOACBUIBIK 3aHHAMalapZblH KYKBIKTBIK HOpPMaapbl
3eprrenreH. KasakcTanma anuMeHT OOWBIHIIA Kapbi3Aapbl OHAIPY Typaisl ictep OoifblHIIA TaKipuOe
MaTepHalIapblHa, CTATUCTHKAIBIK KOPCETKIIITepre TanAay Kypri3iami. 3eprrey MakcaThl MaTepHAaIbIK
KOMEKKE MYKTaX KOMEJEeTKE TOJMaraH OajajapAblH MYIUIENEpiH KOpFay TETiriH JKeTinmipy OoJsIn
TaOBUTAABL. ABTOPMEH MIETENIIK TOKipHOeHi eckepe OTHIPHIN, KomaHblcTarsl Kaszakcran PeciryOinrkachIHbIH
0TOACBUIBIK 3aHHAMACHIH JKETUIAIPY OOMBIHIIA YCBIHBICTAP MEH KOPBITBIH/ABUIAP )KACAIIFaH.

I'.A.UnbsicoBa

IIpo61eMbI NIPAaBOBOIO PeryJMpoOBaHNs ATMMEHTHBIX 00513a1€/1bCEB
poauTteseii B Pecnyosmke Kazaxcran

B craree mccnemoBaHbl IpaBOBBIE HOPMBI HAIMOHAIBEHOTO M 3apyOeKHOTO COMEIHOTO(3aKQHOIATEIbCTBA,
periaMeHTHPYIONINe ATMMEHTHBIE 00513aTeNbCTBA POIUTEINIEH MO COAepKailiio HECOBEPIICHHOICTHHX JETeH.
IIpoananu3npoBaHbl cTaTHCTHYECKUE JaHHbIE, IIPAKTHYECKUE MaTepHaIb 110 ASAaM O BIBICKAaHUH 33J0JKEH-
HocTH 1o anuMeHTaM B Ka3zaxcrane. Llenbro uccnenoBaHus sSIBIISIETCS COBEPIICHCTBOBAHIE MEXaHU3MA 3alllH-
Tl MHTEPECOB HECOBEPLICHHONCTHHUX JAETeH, HYXKAAIOUIMXCA B MalepUaIbHON MoaepxKe. ABTOpoM cdop-
MYJIHMPOBAHbI BHIBOJIBI M TPEIOKEHUS 110 COBEPIICHCTBOBAHUIO JEHCTBYIOIIETO CEMEHHOr0 3aKOHOATElNb-
ctBa PecniyOnuku Kazaxcran ¢ yaeToMm ombita 3apy0exHbIX CTpaH!
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