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ITPABOBBIE ACIIEKTBI HACJIEJOBAHUMA 110 3ABEIIIAHHUIO

Kaxxmomy uneny oOrmiecTBa, Halllero colyMa X04eTcst )KUTh, paboTaTh U 3HATh, YTO MOCJIE €ro
CMEpTH BCE 3apabOTaHHOE M HAXUTOE UM TICPEHUIET €ro ONM3KUM W POJHBIM JIIOASIM. DTO MPaBO
rapaHTHpyeTcs JT000My rpakaaHuHy. Bompockl HaclieoBaHUs, HACIIECICTBEHHOTO MpaBa BCEraa
OBLTM aKTyaJbHOW TEMOW eIlle C APEeBHEHIMX BPEMEH Hallero pa3BuTHsA. Huuero He cTOUT Ha
MecTe, BCE U3MEHSETCS, CIEJOBaTeIbHO, M HACICJACTBEHHOE IIPaBO IMPETEPICIIO CBOM
TpanchopMalud U NEPECTAHOBKHU, TaK KaK Yy JIFOJCH CTaJO TOSBISITHCS HA MPaBe COOCTBEHHOCTH
JIBIKUMOE W HEIBIKMMOE HWMYILIECTBO, NIEHBI'M, PA3JIMYHOTO pOJia IIEHHbIE Oymaru, J0Ju B
YCTaBHBIX KamUTalax IOPUANYECKUX JuIl W T.1. Ho, Korma Bce ATO HaKMBaellb, MOHAYAIy HE
3aIyMBIBACIIbCSA, YTO OYACT C STUM HMMYIIECTBOM Iocie cMmepTtr. OJHAKO 1O Mepe CBOETro
B3POCJICHUS ¥ CTAHOBJICHUS. BOZHUKAIOT MBICIA O TOM, 4YTO BCE 3TO (MMYIIIECTBO) JOKHO KOMY-TO
OCTaTbCs M MEPEHTH HA 3aKOHHBIX OCHOBaHUsX [1]. I'MaBHOe, MpaBUIIBHO Y4eCTh BCE HIOAHCHI U
IOPUAMYECKH TPAMOTHO. pACIpeeNiuTh, U ONpPEeTuTh cynp0y cBoero uMymiectBa. Kak mpawuio,
BEpHOE pACIPEICIIeHNe MMYIIECTBA YMEPLIEro TIpaXkJaHWHA OCYLIECTBISETCA IOCPEACTBOM,
COCTaBJIEHHOIO MpHU *XW3HM 3aBEIIAHMS WM K€ BCE ONpeNesieTcss HOpMaMU TIPa)KIaHCKOTO
3akoHOAareasCcTBa Pecnyonuku Kazaxcran.

Orta BaXHAas M JOBOJBHO-TAKU TpyAHAs OOSI3aHHOCTh B MOJJEPKAHUU TMPABOTOPSAKA IO
BompocaM OQopmiieHHsT HAcNEACTBEHHBIX IMpaB IOCJIE YMEPIIMX TpakJaH BO3JNOXKEHAa Ha —
HOTapuycoB. B kauecTBe mpumepa MOXKHO HPHUBECTH TAKUE HOTapUalbHbIE ACHCTBHUS, KOTOPHIE
HamboJee BOCTpeOOBaHBI B JIEATEIHHOCTH HOTAPUYCOB: KaK YIOCTOBEPEHHUE 3aBElIaHMs, Bblaya
CBUJICTENBCTB O TMpaBe Ha HACJIEACTBO, HA3HAYEHHUE JOBEPHUTEIIBHOTO  YIPABISAIOIIETO
HAaCJEACTBEHHBIM UMYILIECTBOM U T.J.

Beliie MbI yIIOMSIHYJIM O HAaclIeOBAaHUU T10 3aBEIIAHUIO U HACIEAOBAaHUU IO 3aKOHY. XOTEJIOCh
Obl Ooyiee TOAPOOHO OCTAHOBHUTHCS HAa TIEPBOM U3 OCHOBAHHM, TaK Kak OHO SIBISETCS
MPUOPUTETHBIM Tepea BTopbiM. [lonTBepiknaeT maHHBIA (DaKT HEMOCPEICTBEHHO OMpeesieHHas
['paxkpaHckMM KOJEKCOM HOpMa, a MMEHHO 4YacTh 2 crtatbu 1039 B KOoTOpOW yKa3zaHO, 4YTO
«HAcleJJOBaHUE M0 3aKOHY HMMEET MECTO, KOTJa 3aBellaHhe OTCYTCTBYeT IHOO0 OmpeensieT
Ccynp0y HE BCEro HAclle[ICTBA, a TaKK€ B MHBIX CIy4yasX, YCTAHOBIEHHBIX 3aKOHOJATEIhCTBOM
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Hamlero rocyaapcrsa» [2]. A 4yTo moHMMaercs HoJ 3aBeuiaHueM? JIpeBHEPUMCKHUN HOPUCT
VYnbnuaH onpenensul 3aBellaHue, Kak IPpaBOMEPHOE BBIPAXKEHUE BOJIM, CIEIAHHOE TOP’KECTBEHHO
UL TOTO, 4YTOOBI OHO JEHCTBOBAJO IMOCIE HAmIeH CMepTH. 31ech SIBHO MPOCIEKHBACTCS
TOP)KECTBEHHOCTh W TJACHOCTh JAaHHOTO MpOIlecca, YTO ObUIO OYEHb BAXKHBIM (AKTOM TOTO
BPEMEHHU, MMEBIIMM IEPBOCTEICHHOE 3HAUYEHHUE W aCCOLMHMPOBABIINM TpPeOOBAaHUE 3aKOHHOCTH.
I'paxmaHckuii 3aKOH B HAIIEW CTpaHE NPOLIENI HECKOJIBKO JTallOB CBOErO pas3BUTHUA, HO
3aKOHOJATEJIbHOE OIPEJENICHUE 3aBELlaHMs MOSBUIOCH TOJbKO B 1999 romy mocne oOpereHus
Hamie pecnyOinukoi cBoell He3aBucuMmocTU. C TeX HOp CyTh U KOHCTPYKLHS OIpENEICHUS
MOHATHS 3aBelllaHus, HE W3MEHWJach. 1O €CTh 3aKOHOJATeNb IOJI 3aBEUIaHUMEM IOHMMAET U
ONpEJENsAeT «BOJEU3BSABICHUE TpakJaHMHA [0 PACHOPSHKEHUIO MPUHAMIEKAIUM €My
HMMYIIIECTBOM Ha CiIy4ail cBoerd cMepTu» [2]. Eciu cpaBHUTH J1Ba 3TUX OMpEIEICHUS, TO TIEPBOE YTO
OpocaeTrcs B IJ1a3a 3T0 OTCYTCTBUE B CETOJIHSIIHEM OIpPENEICHUN TOPKECTBEHHOCTH M IACHOCTH
JAHHOTO JIEUCTBUSA. XOPOILIO TO WM IUIOXO pellaTh KakJIOMY CaMOMY B CHIIy CBOEr0 JKU3HEHHOTO
OMbITAa WM KaKUX-TO APYrux mpuuuH. Ilo MoeMy MHEHUIO, B HAllM JTHU IJIACHOCTH THpollecca
COCTAaBJICHUS 3aBEILIaHUS HE ABJIETCS U HE ABJIAJIACh Obl aKTyaJIbHOM, IOTOMY YTO BCE, JKHUBYILUE B
MHUpE TpaKJaHe CTaparoTcs MPHUAATh JaHHOMY IMPOIECCY THUILMHY U CEKPETHOCTb, ¢ MHUHHMYM
TTOCBSIIIEHHBIX B ATO JIMII, 3HAIOITUX 00 3TOM. [3;65]

Ceilfyac Tak cKa)keM 3aBElIaHUs CTall IMPOXOJUTh CBOM IMPOLECC «OMOJIOKEHUS», T.. K
MIPOLIECCY €r0 COCTaBJIEHUS U IPAMOTHOMY PACIpEAENICHUIO0 CBOErOo MMYIIECTBA, TpakJaHe CTallu
MOAXOUTh 0OoJiee OTBETCTBEHHO U MPEANOYTUTENbHO, TaK | Kak | MpOLecC COCTABJICHUS
paccMaTpuBaeMoro JOKYMEHTA SIBJISETCS OYeHb TPYJAOEMKUM U IIENEeTUABHBIM [4;635]. Bo3moskHO,
ellle CYLIECTBEHHYIO POJIb 3/1eCh UTPAIOT TPU MOMEHTA, BBIBEHAEGHHbIC COBPEMEHHBIMU YUYEHBIMU-
[IUBWJIMCTAMH, KOTOPBIE OTPAKEHBI B HEKOTOPOH ropuandeckoi iureparype (Pucynoxk 1).

PI/IC}’HOK 1. TCXHI/IKO-IOpI/II[I/ILIeCKI/Ie U TICUXOJOTMYCCKHUEC MOMCHTHI IIpU COCTABJICHHUU
3aBCIIaHHUA.

¢ A€ IMPOUCXOAUT OCO3HAHUC 3aBCHIATCIEM CYTH IIPOUCXOIAAIICTO. ]_IpyFI/IM}
CJIOBaMH, Yy 3aBCHIaHUA €CTb I-OpI/I,Z[I/ILIeCKI/Iﬁ CMBICJI, KOTOpBIfI Hacjaea04areiib
IIOHUMACT U OCO3HACT, a TAKKEC IMPABOBBIC ITOCICACTBUA COBCPIIAEMOTO HeﬁCTBHH

" L II0 pPacCHoOpsHKCHUIO CBOMM HMMYIICCTBOM Ha cnyqaﬁ CMEPTH. Taxxxe ecTh
HT?;E:U 3 IIOHMMAaHHUE = TOro, 4YTO BEChb KOMIUICKC HMYIICCTBCHHBIX MW  4YaCTHYHO
HCMMYIICCTBCHHBIX IIpaB H 00s13aHHOCTEN HGpCfII{GT K JMOoaM, YKa3aHHbIM B

3aBCIIaHUH, KOTOPBIC 3aMCHAT HACJICIO0AATCIIA. /

~

* [Ie. Hacje0/1aTeNlb BhIpAKAeT HAMEPEHUE PACTIPECIUTh UMYIIIECTBO MEXIY TEMHU
HACJIE/HUKAMU, & HE UHBIMU, U B TAKOM TOPSIJIKE, @ HE MHOM, B TAKUX JIOJISX, a HE B
JOPYTUX, IMEHHO TaK, KaK PEIInJI 3aBellaTh, a HE HHaUe.

2. BoneBoii
4

%

° KOTOpBIﬁ CBA3aH C YUCTO TCXHUYCCKHUM IMPOUCCCOM COCTABJICHUA, YIIOCTOBCpCHI/I;
3aBCUIAHUSA, TPHUHATHA Cro Ha XpaHCHUC, TOCICAYIOIICTO ONIAllCHUuA U

3 BBITIOJIHEHUSI B OTHOIICHUHM HACJIEIHUKOB M HACIEACTBEHHOTO HMMYIIECTBA BCEX
dopmalbH HE0OXOTMMBIX IEHCTBUH 0 IOPUANYECKOMY 3aKPETUICHUIO UX CTATyCa. )
BIA

B xome ucciegoBaHMs MaHHOM TE€MBI MHOIO OBLIO IMPOCJICIKCHO HCECKOJIBKO OCO6CHHOCTCﬁ,
MMPUMCHUMBIX K 3aBCIIAHHUIO.

K nepBoﬁ 13 0COOCHHOCTEH MOKHO OTHECTH TOT (baKT, YTO 3aBCIIaHHUEC MOXCT U JOJDKHO OBITh
COCTAaBJICHO JHMIIb OJHHUM JIMIIOM, OT CBOCTO COOCTBEHHOI'O MMCHH, oe3 HpeHCTaBHTCHCﬁ, BHC
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3aBHUCUMOCTH JCWUCTBUS 1O JOBEPEHHOCTH WJIM HEMOCPEACTBEHHO 1o 3akoHy. Ilo maHHOI
0COOEHHOCTH BCE MPEACIBHO SICHO U TIOHSATHO.

Bropass 0cOOEHHOCTh 3aKIIOYaeTCsl B HAIMYMMA M JOCTIDKEHHHM CYOBEKTaMH T'Pa)JIaHCKOTO
000pOTa MOJHOM AeecrIOCOOHOCTH, I/IC 3aBCIIIAHKE MOXKET OBITh COCTABJICHO JIMIIOM, 00JIaIaF0IIHM
BCEMH IpaBaMU U OOS3aHHOCTSAMHU U CIOCOOHOCTHIO CBOMMH JICHCTBHSIMH OTBEYATh 3a HUX. [Ipu
MIPOBEPKE JEECIIOCOOHOCTH 3aBeUIaTessi HOTapUyCy MPEAbIBISAETCS AOKYMEHT YI0CTOBEPSIOUIHA
mmaHocTh. [loMuMO 3TOTO HOTapMyc BU3yalbHO, B X0z Oecensl U uepe3 EauHyro HOTapuaibHyIO
nnpopmanuonnyro cucremy (EHUC) B 6a3e manHbIX «DPuU3MYeCKUe JTUIA» MPOBEPSET WU K€ B
3akone PecriyOnmku Kazaxcran «O HOTapuare» elie CKa3aHO, YTO OH BBICHSET (aKT OTCYTCTBHS
OTPaHWYCHUS WM JIMIICHUS JI€ECIIOCOOHOCTH JIMIA, YKEJAIOMIETO YJOCTOBEPUTHh CBOE 3aBEIlaHHUE
[5].

K Tperpeli 0COOECHHOCTH OTHOCHUTCS COCTaBJICHHE 3aBEIlaHUs B  YCTaHOBJICHHOU
3aKOHOJIATENILCTBOM (popMe U 00s3aTelnbHOE yIOCTOBEPEHUE HOTAPHYCOM, YTO TAKXKE SBISCTCS
BaXHBIM W KJIFOYEBHIM MOMEHTOM B IIpOIlECCE€ COCTaBIieHHs 3aBemanus. HoTapuyc oOmamgaer
MPAKTUYECKH JIETATBHOW MOHOTOJHMEH Ha YIOCTOBEPEHHE 3aBEIIaHWi, aKTOB. X H3MEHEHHS W
oTMeHbl. [1oTHOMOYMST WHBIX JIMI[ HOCAT CyOCHIMApHBIN, 3aMEUIAroIInil XapakTep W CBS3aHBI C
HAJIMYHEM OOBEKTHUBHBIX IMPEMATCTBUH Il 0OpallleHus 3aBemaTesiss IMEHHO K. HOTapuycy. Benap
npu HE COONIONEHUHM WM JK€ OTCTYIUICHMH OT HOPM, YCTaHOBJICHHBIX 3aKOHOIATENbCTBOM,
3aBelIaHWe TPOCTO HANpPOCTO OyAeT TPU3HAHO HEICHCTBUTSIBHBIM W, CIIEJIOBATEIBHO,
MOJIIeXKAIIAM OTMEHE.

W nakoHer, yeTBepTasi 0COOCHHOCTh, KOTOpasi, KaK yKe MOXHO OBIIO MPOCIIEANTh, BHITEKACT
U3 TpeThel — 3T0 00s3aTeNbHOE YKa3aHUe BpEMEHU U MecTa cOCTaBJieHUs 3aBeianus [6;120].

3aKoHOIaTeNh OTJAET MPHOPUTET MOCIIETHEN BOJIE TPakAaHNHA U TIPEJOCTABIISICT 3aBEIIATEIIO
HIMPOKHE BO3MOXKHOCTU. YTo 3T0 3HauuT? T.€. B JAHHOM Cily4yae Haclie[oJaTellb MOXKET COCTaBUTh
CKOJIBKO YTOJIHO 3aBEIllaHul, BBIPAXKAIOIIUX €T0 TIOCIECHION BOJIO. ['pak/laHUH BIIPaBe MOCTOSHHO
JOJlyMbIBaTh CBOM  3aBelllaTelbHbIE pacHopsbkeHus. = Kaxaoe 3aBellaHue aBTOMAaTHYECKU
yTpauMBaeT CUJY, OTMEHSETCS COCTaBJICHHEM TEM K€ Haclie[oJlaTelleM HOBOIO 3aBelllaHus,
KOTOpPOE UCXOMS U3 €ro COoJAEp KaHUsI, OTMEHSET MepPBOe B 1I€JIOM MO0 U3MEHSET €r0 MOCPEACTBOM
OTMEHBl WJIM H3MEHEHMs OTHENBHBIX COJEp)KalIUXCsi B HEM 3aBEHIaTeNbHBIX PACIOPSHKEHUN.
[Tomumo 3TOTO 3aBelIaTenb BIpaBe BHIOPaTh HA CBOE YCMOTPEHHUE, KaKUE MOJI0KEHUS BKIIIOUYUTH B
3aBelllaHie U Kakoe W3 BUJIOB ~BbIOpaTh, HaNpUMeEp, COCTaBUTH YCIOBHOE WJIM CEKPETHOE
3aBelllaHue, MOJHA3HAYUTh HACICTHUKOB, BO3JIOKUTh Ha OYAyIIUX HACIEIHUKOB COBEPIIUTH KaKoOe-
b0 NefcTBUE WU K€ MPUMEHUTH 3aBelllaTeNbHbIN 0TKa3 (Jierar) u T.A. Takxke HacienoaaTenb
oOnanaer Ge3ycIOBHBIM IIPABOM HAa HEMOTHMBHUPOBAHHYIO OTMEHY WJIM H3MEHEHUE 3aBelllaHus B
m000 MOMEHT JO OTKPBITHS HACJIEICTBA, YTO SIBIISETCS MPOSBICHUEM MPHUHLHUIA CBOOOIbI
3aBemianus. 1 upero-nmmbo corimacusi, B TOM YHUCIIE U HA3HAUYEHHBIX HACIEAHUKOB HE TpeOyeTcs.
OpHako Bce 9TO (MCIOJHEHHE 3aBellaHus) OyIeT MPOUCXOIUTh HEMOCPEACTBEHHO IMOCIE CMEPTH
HACJIeI0IaTesL MITH 3aBelaTes.

[Ipocneaum mocieiHIEe U3MEHEHHSI U CTATUCTHUECKUE JAHHBIE MO0 BOMPOCY YIOCTOBEPEHHBIX
3aBeIaHuii M OTMEHEHHbBIX 10 perieHuto cyaa (Juarpamma 1,2) .

Huarpamma 1. CratucThyeckue NaHHBIE IO YIOCTOBEpPSEMBIM 3aBellaHusM B PecmyOnnke
Kazaxcrasn.
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CornacHO CTaTUCTHYECKHUM JaHHBIM, TPEIOCTAaBICHHBIM PecrmyOiInKaHCKOH HOTapHabHOU
MaJIATOW KOJIMYECTBO YAOCTOBEPSIEMBIX 3aBEIIAHWN C Ka)IbIM TOHOM IMPEUMYIIECTBEHHO PAaCTeT,
9TO CBHJCTEIBCTBYET O TIOBBIIICHHH YPOBHS FOPHIMYECKOHN I'DaMOTHOCTH HACENICHWS, JKETaHUS
OCTaBUTh MMYIIECTBO IOCIE CBOCH CMEPTH HMCKIIOYHTEIBHO OIU3KAM W 3aCIy>KUBAIONIMM TOTO
POACTBEHHUKAM M OTBETCTBEHHOCTH [ 7;8].

I.[I/Ial"paMMa 2. CtaTHCTHYECKHE JaHHBIC IO OTMECHCHHBIM 3aBCIIaHUAM 110 PCIICHUIO Cya.

W 202] 200
W 2022 200
2023 200

[To aHanm3y NaHHBIX OTMEHEHHBIX 3aBEIIAHUN TI0 PEUICHUIO Cylda MOYKHO YBHUJETh, YTO UX
KOJIMYECTBO 3HAYHUTEIILHO MaJIO TI0 CPABHEHUIO C TIPOIIECCOM YAOCTOBEPEHHUS 3aBEHIaHUA. JTO elle
pa3 J0Ka3bIBaeT, YTO TEMeph TPaKJaHe C elle OOJBIIMM BHUMAHHEM CTald OTHOCHTBCS K
OTIPEICIICHUIO FOPUIMUECKOM CYhObI CBOETO MMYIIECTBA U K TIPOIIEYPE COCTABJICHUS 3aBEIIaHusl.

Cepbe3HbIM CTECHEHHEM CBOOOIbI 3aBEIaHMs SBJISCTCS MPaBUiIo 00s3aTelIbHON M0, HBIMU
cioBaMu oOecriedeHre TpaB HEOOXOMUMBIX HacienHUKOB. LlemecooOpasHee ObLTO OBl HEMHOTO
OCTAaHOBUTHCS W Ha Hell. O0s3aTeNbHas MO — 3TO 0co0ast 4acTh HACIEJACTBEHHOTO MMYIIIECTBA,
nepexoAsias K ONpe/eICHHbIM HACJICTHUKAM, HECMOTpPSI Ha HAJMYUE U COJICP)KAHHE 3aBEIIaHUS
[8]. Horapuyc mpu Bbladye CBHUAETEILCTBA O IMpaBe Ha HACIEACTBO IO 3aBEIIAHHIO, BCET/a
BBISICHSICT KPYT JIMI], UMCIONIMX TPaBO Ha 00sA3aTeNIbHYIO JIOJI0 B HAcCJIeACTBE [5]. DTO TOBOPUT O
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TOM, YTO: «HECOBEPIIEHHOJETHUE WM HETPYAOCIOCOOHBIE NIETH HACIeNOJaTeNs, a TaKkKe ero
HETPYAOCIOCOOHBIE CYIIPYT U POAUTEIN HACICAYIOT, HE3aBUCHMO OT COJICP)KaHUs 3aBCIIaHMs, HE
MEHEee MOJIOBHHBI JOJIM, KOTOpas MPUYUTANACh Obl KOKIOMY W3 HUX IMPU HACIEIOBAHUH TIO
3aKoHy (oOs3aTenpHas 107 )» [2].

Koro e MOXHO OTHECTH K HECOBEPIICHHOJICTHHM W HETPYAOCIOCOOHBIM HACIETHUKAM?
Kakue acnekTsl BKJIAIBIBAIOTCS B 3TH ompeneicHus? HecoBepleHHOICTHUMH JIMIIAMUA COTJIACHO
tonkoBoMmy cioBapro C.M. OsxeroBa BBICTYNAWOT «IHIA, HE JOCTUTIIME BO3pacTa
COBEPILICHHOJIETHS», TO €CTh Bo3pacTa 18 JIeT, a «HeTpya0CIOCOOHBIMU JTUIIAMU SBJISIOTCS JTHIA
JTUIIEHHBIE CIIOCOOHOCTH TPYAUTHCS». K TakuM rpakaaHaM OTHOCSITCS:

- HECOBEPIIICHHOJICTHHUE;

- JINIIa, TOCTUTIIINE TIEHCUOHHOTO BO3pacTa;

- TIOJIA C MHBATMIHOCTHIO [9;414].

3aKOHOATENbCTBO K€ HAIlleW CTpaHbl, OTChUIAET HAC K TOMY, YTO MEpPEYeHb 00S3aTEIBHBIX
HACJICHUKOB SIBJISICTCS] UCUEPITBIBAIOIIUM U PACHIMPUTEITLHOMY TOJIKOBAHUIO HE TTQIICKUT.

CnegoBaTenbHO, K TAKUM JIMIIAM OTHOCSTCS:

- HECOBEPILICHHOJICTHHUE JIETH HACTIE0IaTes;

- COBEPILIEHHOJIETHUE HETPYI0CIIOCOOHBIE AETH HACIE0/1aTeIs;

- HETPYAOCIIOCOOHBIN Cynpyr;

- HETPYJAOCTOCOOHBIE POAMTENHU, T. €. MPABO HA 00S3aTEIbHYIO JIQIIO MPEA0CTABICHO TOJBKO
JUTsl HACJICHUKOB TIEpBOM odepenu (€cim 3TO HacleAOBaHUE 110 | 3aKOHY) TPH HATHYUH
OTIpEJIeNIEHHBIX YCJIOBHUI, a HMMEHHO, UX HECOBEpPUICHHOJETHs ‘M (MIM) HETPYAOCIOCOOHOCTH.
Hacnegauku BTOpO#l M MOCIEAyOMMUX O4Yepeel, a TakKe HACHGIHUKU IO MPaBy MPEICTaBICHUS,
POAMTENN KOTOPBIX YMEPIHU 10 OTKPBITUS HACJIECTBA, HE UMEIOT MpaBa Ha 00s3aTENBHYIO JOJIIO B
HacneacTse [2].

[IpaBo Ha 00s3aTENBHYIO JOJIIO HE 3aBHCHT OT MATCPUATLHOTO TOJIOKCHHS, HY)KIA€MOCTH B
KOHKPETHOM HUMYIIECTBE U  (PaKTHUYECKOW TPYAOCHOCOOHOCTH HacleaHukoB. CoTriiacHO
MPUYUTAIOIICHCS J07ie, B TpaXIAaHCKOM 3aKOHOJATEILCTBE II0 MEpEe €ero pasBUTUA U
COBEPIIICHCTBOBAHMS, OBUIM CYIICCTBCHHBIC HM3MEHCHHS B YacTH, KaKOW pasMep Ioau Oymer
NpUHAJIeKaTh JaHHOW Kareropun TpaxaaH [10]. B rpaxaanckom KoJaekce pasMmep
MPUYUTAOIICHCS TOJIH COCTABIISII:

o ¢ m3MeHenusMu A0 1 urona1999 roga 'K KazCCP — He meHee ABYyX TpeTeu 10J1u;

o ¢ u3MeHeHussiMu ot | wrwoust 1999 rona no 3 sauBapa 2007 roga 'K PK — He menee
IOJIOBHHEI JOJIH;

o c usmenenusamu ot/3 saBaps 2007 roga 'K PK — He MeHe m0I0BUHEI TOJIH.

Kak BuHO U3 BBIIICyKa3aHHBIX JAHHBIX YK€ IMPU IPUHATHH BTOPOTO TPaXAaHCKOTO KOJIEeKca
pa3Mep J0JIH CYIICCEBEHHO YBEIUYMIICS JO ITOJOBHHBI. 3aKOHOAATEIb H3MCHUII IaHHBIN pa3Mep B
CBSI3H C YBEIMYCHHEM HECOBEPIICHHOJIETHUX U HETPYIOCHOCOOHBIX CYOBEKTOB, HYKAAIOMINXCS B
[TOMOILH IS IPOKUBAHMS, ITMTAHKs, yu€Obl U B MHBIX Heiax [11;352].

Ho Tipo6iieMHBIM W JTOCTaTOYHO OCTPBIM OCTAaeTCS OJWH HACYIIHBIH BOMPOC, KOTOPBHIA Ha
CErOAHSIIIHMN MOMEHT BCE e€Ille HAXOOWUTCSA B CTaIuu pa3pabOTKU PEIICHUS, CBOCOOPa3HOTO
QNrOPUTMa U TOBBIIICHUS] MOPAJIbHO-HPABCTBECHHON KYJIbTYphl Oyaynmux HaciaeaqHukoB. Kak mpu
BbIJJaY€ CBUJETEIBCTBA O MPABE HA HACIEIACTBO OMNPEIEIUTh U JIOCTOBEPHO Y3HaATh, UTO JaHHAs
KaTeropus HACJIeAHUKOB MPUCYTCTBYET WM BCE-TaKU OTCYTCTBYET?

JInst 3TOTO HOTApUYC COIIACHO 3aKOHOAATENbCTBY MOXKET U, MO MOEMY MHEHHIO, JOJIKEH
MPUHSATH CJIEAYIOIINE MEPHI:

1. wucrtpeboBaTh JOKYMEHTHI, TMOATBEPXKAAIOIINE OTCYICTBHE€ TaKUX O00sS3aTeIbHBIX
HACJIETHUKOB KaK POAUTEH U CYNPYT HAclIeI0IaTelNs, TaK KaK yalle BCero MMEHHO 3Ta I'PYIINa JIHUI]
MpPEeTeHyeT Ha 00s3aTeNbHYIO MOJII0 BBHUIY JOCTHKEHHS IEHCHOHHOTO Bo3pacta. K Takum
JIOKYMEHTaM MOT'YT OTHOCHUTBCSI CBHJIETEILCTBA O CMEPTH ATHUX JIMII, a TAKXKE UYTO KacaeTcs Cynpyra
— CBUETETBCTBO O pacTOpKEeHUH Opaka [5].

Tpynuee, Ha MOH B3I, OOCTOUT €TI0 C ONpeAeTIeHHEM 00sI3aTeIbHBIX HACICTHUKOB CPeIu
JeTell HacleoJIaTeNsd, Y4YUTHIBas, YTO YacTO K TaKUM HacleJHHKAM OTHOCATCS JETH OT
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MpEeIbIAYIINX OpaKkoB HACIEI0JaTeNs, KOTOPhIE COBMECTHO C HACJIENOJAaTeIeM HE MPOXKUBAIH,
OJIHAKO HE JOCTHUTIN COBEPIICHHOJETHS Ha MOMEHT €ro cMepTH. B maHHOM ciydae 00s3aTeNIbHO K
pa3MeNIeHUI0 B CPEACTBaX MacCcOBOW WHGpopMaru OOBSBICHUS 00 OTKPBITUM HACIEICTBA, YTO
MO3BOJISIET MPOMH(DOPMHUPOBATH TaK HA3bIBACMBIX OO0S3aTENbHBIX HACICAHUKOB (MX 3aKOHHBIX
MPEACTABUTENCH) O BOSHUKILUX HACIEACTBEHHBIX IMTpaBax. be3yclioBHO, €CTh U TaKOW MOMEHT, YTO
HACJICTHUKN 3a9acTyl0 CKPBIBAIOT, HAMEPEHHO YTaWBalOT (aKThl O HAIUYAH HACICIHUKOB,
MMEIOIINX MPABO Ha 0053aTENbHYIO JOJII0 B HACIEJACTBE, a B JAJbHEHUIIIEM NpHU pa30upaTesbCcTBe
Takoro Jena B CyJle, HAaUBHO 3asBJISIIOT, YTO HOTAPUYC HE H3BECTUJ MX O BAXKHOCTU JAHHOTO
M3BECTHOTO UM (pakTa, a caM OH M HE€ JOTabIBAJICA, YTO 3TO MOXKET MOBJHATH Ha CyAbOy
3aBEIaHHOTO HACJICJCTBEHHOIO WMyInecTBa. M mns Toro, 4ToOBl HOTapuycy COOIIOCTH BCe
TpeOOBaHUs 3aKOHA, MPH YIOCTOBEPEHUM IMOJIMHHOCTH TIOJIUCH Ha 3asBICHUHM HACJICTHUKA O
MPUHATAM HACJIEICTBA MO 3aBEIIAHUI0, HOTApUYC HUCTPEOyeT y TaKoro CyObeKTa CBEACHHUS O
HaJUYUHU WK OTCYTCTBUHU HACJIETHUKOB MMEIOIINX MPaBO Ha 00s3aTeNbHyI0 00, [Tomimo 3Toro
HOTapUyC MOXET 00s3aTh HACIEAHUKOB HAIMCATh 3asBJIICHUE O TOM, UTO JIMII, MPETCHAYIOIINX Ha
00s13aTeIBbHYIO JIOJII0 HET U HA MOMEHT CMEPTH HacjenoaaTelsi, He OblIo, U B CIIy4ae €CJu JTaHHbIe
CBEJICHUS HEJIOCTOBEPHBI, HACICIHUKU OYIyT HECTH TMOJHYIO OTBETCTBEHHOCTD, HAPYIIIasi HHTEPECH
Koro-1uoo [8].

Ho B Bek cTpeMuTeIpHOTO pa3BUTHS MU(PPOBU3AIMHN HE TOJIBKO B KOMITBIOTEPHOU cdepe, HO U
B c(epe ropuCIpyIEHIIMY, B HAIIEM K€ CJydae HAcCJeJICTBEHHOTO MpaBa, Ha CETOTHSIITHUN JIeHb
HOTapUyC MOXKET TMOJYyYUTh BCE HEOOXOAMMBIE €My CBEICHHS W3  aBTOMATHU3WPOBAHHOU
rOCYJapCTBEHHOM CHUCTEMBI y4€Ta pa3HOTO pojJia JAaHHBIX, HE BBIXOMS M3 cBoero kabunera. Kak
WUTOT, TETEPb COKPHITH HACIEAHUKOB, MMEIONIMX MPAaBO Ha 00sA3aTEIBbHYIO OO (00s13aTeIbHBIX
HACJIEAHUKOB) OYJIET OYEHb 3aTPYAHUTEIIFHO WU Ja’Ke€ HEBO3MOJXKHO.

Hotapuyc Beiaensier 00s3aTeNbHYIO [OJIIO. TOJIBKO. M3 TOrO 3aBEIIaHHOTO HMYILECTBA,
KOTOpOE €My H3BEeCTHO. Takoi yHpOIIEeHHBIH ‘pacdeT OOBSICHAECTCS TEM, 4YTO OOJBITMHCTBO
CBUJIETENLCTB O MpaBe Ha HACIEACTBO BHIAAIOTCA HE HAa BCE UMYIIECTBO HacleAoJaTels, a TOJIbKO
Ha 4YacThb €ro (B YacTHOCTH Ha UMYIIECTBO, MMEIOIIee JOKYMEHTAJIbHOE MOATBEPKIACHHUE,
HampuMep, aBTOMAIIMHA WIH KUJION TOM, JI€HEXHbI€ BKJIA/Ibl, ICHCUOHHbIE HAKOIIJICHUS, aKIIUU 1
T.1.). IlosTOMy, HOTapuyc, B LeISX MPaBUIHHOIO [OHUMAHHUS HAClIECIHUKAMHU HOPM
OTEUECTBEHHOIO 3aKOHOJATENIbCTBA, < 00s3aH Pa3bSICHUTh HACIEAHUKAM IO 3aBEIIAHUIO U
HacJleTHUKaM Ha O0O0s3aTeNIbHYIO ~JIOAI0 MOPAJOK pacyera o00s3aTeNbHONM JOJAM U B Cllydae
HEecorjacHsi KOro-in0o M3 HUX C TeM, YTO pacyeT MPOU3BOAUTCA HE OT BCEro, a OT KOHKPETHOTO
HUMYIIECTBA, TO, JINOO PEKOMEHIOBATH TIPOBECTH OLIEHKY HACJIEICTBEHHOTO MMYIIECTBA C YUYE€TOM
HMMYIIECTBA, COCTOSIIETO M3 MPEAMETOB OOBIYHON JoMallHeld OOCTaHOBKHM M 00HMXoja, TuO0 mpu
HECOTJIaCHH OJHOM M3 CTOPOH PEKOMEHI0BATh OOPATUTHCA B CYyJ AJS ONpeAeseHUs 00s3aTenbHON
nonu [8]. IlpuMeHUTEIPHO K JAHHOW HOpPME, MOXHO HIPUBECTH NPUMEP U3 JICUCTBUTEIBLHOU
HOTapuaibHON M .cyaeOHOUM mnpakTtuku. K HoTapmycy mnpuxomut Hacneanuk bopuco C.A. ¢
3aBeIllaHueM, LOBOPSi O TOM, YTO OH SIBJISIETCS €IUHCTBEHHBIM HACJIEAHUKOM M HACJIEIHUKOB,
KOTOPBIM MPUYUTAETCS 00s3aTenbHas 101 B HACIEACTBEHHOM UMYIIECTBE, HET. B mocnenyromem
MOCJIe BBLIAYN CBUJCTEIHCTBA O MPaBe Ha HACIEICTBO, OOBSABISAETCS HACIEIHUK, UMEIOIINIA TPaBO
Ha 00s3aTeNbHYI0 A0JI0 (# moXuinoil poautens) B Hamem ciaydae bopucoB A.K. Torma on
(moxwuinoit poauTenp) oOpairaercss ¢ UCKOM B CyJl, MPEACTaBIsAs JOKYMEHTH 0 ToMm, 4To A.K.
HeTpyaocnocobeH (# yaocToBepeHHE TEHCHOHEpa) U CyA BBIHOCUT pEIICHHE O B3bICKAHUH C
HacnenHuka bopucoBa C.A. cymMmy, KOTOpasi mpuuuTaiach Obl HACIETHUKY, UMEIOIEMY TIPaBO Ha
obs3arensHyto a0i0 boprucoBy A.K., He MeHee MOJIOBUHBI TOHM, KOTOpasi ObI eMy J0CTalach Mpu
HacineaoBaHuM 1o 3akoHy [12]. Kak BuAHO, 31€Ch NPOCIEKHUBAIOCH SBHOE COKPBITHE
0053aTeNFHOTO HACTIEIHUKA C [ENbIO MOTy4YeHUs OOJIbIIeH 1011 B HACIECTBEHHOM UMYIIIECTBE.

Jlenasi BBIBOJT OTHOCUTEIHLHO PACCMOTPEHHOTO BOIPOCa MO 00s3aTeIbHON J0JIe HOTapHallbHAS
U cyneOHas MPaKTUKU JOJHKHBI UCXOAUTh, IO MOEMY MHEHHIO, 3 TaKNX (PaKTOPOB KaK:

* CTOMMOCTH OOS3aTENBHON JIOJIM OMpENeNsieTcss M3 BCEro 3aBEIIaHHOTO M HE3aBEIaHHOTO
UMYIIECTBA;
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* TIpU MCYHCICHUU OO0S3aTENBHON J10JIM HOTAPUYC JOJDKEH YYUTHIBATh BCEX HACIEIHUKOB IO
3aKOHY Ha JIEHb OTKPBITHS HACJIECTBA;

* o0s3aTenpHas 10Js BBIACISACTCS, MIPEXKAE BCETO, U3 3aBELIAaHHOTO UMYIIECTBA, a €CIIH €ro He
XBaTWJIO — U3 HE3aBEILLAHHOTIO0;

* mpaBo Ha oOs3arenbHyo noito HE 3aBucuT OoT cormacus Apyrux HacleIHUKOB Ha e€e
MIOJIyYEHUE;

* HAaCIEAHMKU BTOPOM M MOCIEAYIOIINX odepenei no npasy npeacrasienus HE umeror npasa
Ha 00s13aTEIBHYIO JI0JIIO0 B HACIIEAYEMOM HMYILECTBE;

+ oOs3arenpHas noist HE Moxert ObITh 0OpeMeHeHa 3aBenaTeIbHBIMHI PacIIOPHKCHUAMU;

» ot obs3arensHOM noyi HEJIB3S oTkazarbes B ubto-1100 1mob3y [8].

HacnenoBanue npencraBisieT coOOM OJUH U3 JAPEBHEHIIMX MPABOBBIX MHCTUTYTOB, KOTOPBIN
COTNIPOBOXKIAET JIFOOYI0 OOIIECTBEHHO-IKOHOMHYECKYIO (POPMAIINIO, TTOCKOJIBKY KAkl YETOBEK
paHO WJIM MO3JHO CTAaHOBUTCS HACJIETHUKOM, MOJydYasl 3aBEllaHHOE WM Iepelieee K HeMy o
3aKOHY MMYIIECTBO, U HACJIEI0/IaTeNIeM, KOI/la IIPH KU3HU PacHoOpsDKAETCs MPUHAICKAUM eMy
HMMYIIECTBOM Ha ciaydail cBoeli cmeptu [13;67].

OO60061mMB BCE BBIIIEHU3JI0KEHHOE MOYKHO CJelaTh BbIBOJI, YTO HACJIEJOBAaHHE IO 3aBELIaHUIO
SBIISETCS B TOJHOW Mepe YpPEryJupOBAaHHBIM, IOHSITHBIM U KOHCTPYKTMBHBIM CIIOCOOOM
OCTaBJICHHUSI UMYIIIECTBA HA CIIydail CMEPTH, BBICTYIasi CBOCOOPA3HON «HOMYIIKON O€30macHOCTH
HACJIETHUKOB U Hacienoaarens. JlocTaTOYHO MIMPOKUIM KPYT MpaB JaeTcs HacleaoaTelto, YToObl
BBIPA3UTh CBOIO MOCJEIHIOI BOJIO, K 3TOMY HAac OTCBHIJIAET PAaCCMOTPEHHBIH MPHUHIMIT CBOOOIbI
3aBelllaHus, HO OTPAaHMYEHUEM BBICTYIAET MPaBO 00sf3aTeNbHON J0aM. OH UrpaeT BaXKHYIO POJib B
MHCTUTYTE HACJEACTBEHHOro mpaBa. Jla M HacleACTBEHHOE MpaBo, ObLIO, ocTaeTcs U Oynaer
aKTyaJIbHBIM B JIFOOOM rOCY/IapCTBE U B JIIOObIE BpEMEHA.
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HEKOTOPBIE ITPOBJIEMbI AIMMEHTHBIX OBA3ATEJIBCTB MEXY
YJIEHAMU CEMbU

B ycioBusx cOBpeMEHHBIX W3MEHEHUH, KOT/Ja UHCTUTYT CEMbU MPETEPIEIL 3HAYUTEIIHHBIC
TpaHchopmalui, a MEHHOCTH BHYTPU CEMEW CTalu JApYruMH, riaBa rocyaapctsa Kaceim-Komapt
TokaeB Mo4epKUBAET B CBOMX BBICTYIUICHUSX M HHTEPBBIO BAXHOCThH CEMbH, 3asBilsis: «Kpemnkas u
CUacT/IMBasi CeMbsl — 3TO OCHOBAa TapMOHMYHOTO OOIECTBa M HAJAEKHAs OHOpa TroCyAapcTBa.
NMeHHO B ceMbe BOCIMTHIBAOTCSI MATPUOTU3M, OTBETCTBEHHOCTH, JOOPOIOPSIOYHOCTh, YBAXKEHNE
K CTapuiuM, TpyAodroOue, CTpeMJIeHHE K CaMOCOBEpIICHCTBOBAaHHMIO, a Takxke (opMupyeTcs
MHPOBO33PEHHE, OCHOBAHHOE Ha BBICOKMX MOPAJBHBIX MPUHIIUAINAX W TYMAaHUCTUUYECKUX HJeanax»
[1]. DT cnoBa MOMYEPKHUBAIOT, YTO €IUHCTBO W CINIOYEHHOCTh CEMBH SIBISIOTCS KITFOYEBBIMHU
(akTopaMu ISl MOCTPOCHUSI CUIILHOTO OOIIECTBA M YCIEIHOTO TOCy1apCTBa.

Koncturymus PecnyOonmukm Kaszaxctan Takke TOATBEPKIACT STY MBICTH, 3aKpEIUsis, 4YTO
«Opak 1 ceMbsl, MAaTEPUHCTBO, OTLOBCTBO U JETCTBO HAXOMAATCS MO/ 3alIUTON rocyaapctBay. Takum
00pa3oM, OCHOBHOW 3aKOH HAIlIel CTpaHbl COACPKUT HOJOQMKEHHS, HAIlpaBlIEHHbIE Ha OXpaHy M
MOJUIEPKKY CeMeHHBbIX IieHHocTel. [l Kazaxcrtana mpHOpUTETHBIM OcTaeTcs (HOpPMHpPOBAHHE
0epeXKHOr0, BHUMATEJIBHOTO U TJIyOOKOTO OTHOMICHHUS K TIOHSATHIO «CEMbs», KOTOpasi HECET 0COObII
cakpasibHbIN cMbIch [2]. [ToMUMO 3TOTO «3HAHHE CBOMX KOPHEH M MOYUTAHUE CEMENHBIX TpaauIui
BO BCE BpeMEHa 3aHMMaIl 0co00e MECTO B CAMOCO3HAHHMM HAlIero Hapoja. M ceroiHs oHU UrparoT
BAXKHYIO POJIb B (POPMHUPOBAHMM HOBOFO.KauyecTBa Halllel Haluu. 3aadya rocyJapcTBa u o01ecTBa
— CO3JaTh MaKCHUMAaJbHO OJArompUsiTHBIC YCIOBUS MJIsi YKpEIUICHHS HMHCTUTYTa CEMbH U
BCECTOPOHHET0 Pa3BUTHUS MOJAPACTAOLIErO IMOKOJICHMS. 3amura U HOAJEpKKAa MaTEepUHCTBA U
JETCTBA SIBJISIIOTCA OJHUM W3 DIABHBIX IPUOPUTETOB HAIIEW MOJUTUKW» - oTMevaeT IlpesnaeHt
Peciyomukn Kazaxcran Kaceim-XKomapt ToxkaeB [1]. IloaTBepskaeHHeM S3THX CJIOB  CIIy)Kat
MOCJIEIHUE W3MEHEHUS, 3aTPOHYBIINE HE TOJIBKO CEMEMHOE MpaBo, HO M JIPYrHMe OTpaciii IpaBa.
HoBbie npuHIUIIBI CEMEIHO-OpayHOTO 3aKOHOJATEILCTBA MOAYEPKHUBAIOT cTpemiieHue [Ipesnaenta
COXpPaHUTh YBAKEHHE MOJIOJOIO MOKOJEHUS K TPAaJULHUSIM CBOETrO HApOJa U OCHOBAaM CEMEHHBIX
neHHocTel. Belp yTpata 3TUX IIEHHOCTEH MOKET MPUBECTH K PA3I0KEHUIO OOIIECTBA U yTpaTe ero
MOPAaNBEHBIX OPUCHTUPOB, YTO, B CBOIO OYepelb, CIIOCOOHO CO3aTh XaoC U aHAPXHUIO.

Onnako 5To0 Jaleko He eOUHCTBeHHas mpoOiema. B coBpeMeHHOM Mupe CyIIeCTBYET
MHOKECTBO. ceMel, BHYTPU KOTOPBIX BO3HHUKAIOT KOH(IUKTHI, TepepacTalolue B 3aTsKHBIC
cynebnsie pasouparenscTBa. OqHOM U3 HanboJIee OCTPBIX TEM TaKUX CIOPOB SIBISETCS B3bICKAHUE
QIMMEHTOB, YTO CBHJIETEJICTBYET O HEOOXOIMMOCTH JAlbHEHIIIET0 COBEPIICHCTBOBAHUS CEMEMHO-
OpauHoro 3akoHojatenscTBa PecmyOnuku Kazaxcran. B paMkax JaHHOTO HcCCIeIOBaHUS
PaccMOTPHUM BOIPOC ATMMEHTHBIX 00S3aTENIbCTB MEXK/y WICHAMH CEMbHU, BBISIBUM CYILECTBYIOIIHE
mpoOIeMbl B 3TOH 001acTH, a TakKe MPOBEIEM aHAINU3 MOJIOKEHUH MTPOaHATH3UPOBATH MOJIOKECHUS
OTpacCJIeBOTO 3aKOHOAaTenbcTBa. Kpome Toro, OyayT mpennosKeHbl BO3MOXKHBIE HOBBIE TIOIXOIbI K
pPElICHHI0 JTUX TpoOJieM, CO3JaHHWe alrOpUTMa JACUCTBUN Ui CYOBEKTOB aIMMEHTHBIX
0053aTEeNLCTB.

Uto xe mpeacTaBisgeT coboi anrMMeHTHOe 00s3aTenbcTBO? B ropuandeckoil mureparype moja
3TUM TMOHATUEM MOHUMAETCSI MPABOOTHOIIEHUE, KOTOPOE BO3HUKAET HA OCHOBAHUM HOPUAMUYECKUX
(hakTOB, MPETYCMOTPEHHBIX 3aKOHOM, TaKUX KaK COTJIAIIICHHE CTOPOH WM cyneOHoe perieHue. B
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