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The concept of human trafficking: theoretical and legislative aspects

The article studies modern approaches to the definition of the concept of «human trafficking» and its genera-
tive features in scientific literature, international law and Kazakhstan's criminal legislation. The concept of
«human trafficking», consolidated in p. 1 of the Art. 128 of the Criminal Code of the Republic of Kazakhstan,
for compliance with its similar definition in the Palermo Protocol. On the basis of available scientificdevel-
opments’ comprehension, a further comprehensive study of the content of such conceptual features 6f human
trafficking as other transactions in relation to a person, his/her purchase, sale, exploitation, recruitment, trans-
portation, transfer, harboring and receipt was carried out. Based on the results of the study, the author caime to
the conclusion that the position of scientists, according to which the concept of trafficking covefsya wider
range of unlawful acts, is consistent with the norms of international and domestic legislationycurrent edition
of the disposition of the Art. 128 of CC RK, having a number of unconditional advantages, requires adjust-
ments and changes. The allocation of concealment as an independent act of human trafficking is questioned.
The author makes suggestions on the improvement of the legislative definition gf'the concegpt of «human ex-
ploitation».

Keywords: Human trafficking, crime against the person, concept of human trafficking, object of human traf-
ficking, elements of human trafficking, sale and purchase of human, human exploitation; recruitment faces,
slavery, form of exploitation.

One of the greatest challenges to modern societies is human<rafficking. The magnitude of this negative
social and legal phenomenon reached alarming proportions, \béeause today it is one of the most dangerous
forms of transnational organized crime. Public danger of human trafficking is that the person being identified
as a thing or product, acts as a «subject» of the tramSaétion.)Victims of crime are usually sold, purchased,
transferred, transported and held against their willy and, ¢onsequently, deprived of freedom of movement,
forced to physical or intellectual labor, undergogphysical,anental or sexual abuse. That is why one of the most
dangerous crimes encroaching on personal figedomiis human trafficking, the objective side of which is con-
nected with restriction of personal freedomgffreedom of movement and freedom of the human will.

In p. «a» of the Art.3 of the Protgcalto Prevent, Suppress and Punish Trafficking in Persons, supple-
menting the United Nations Convention against Transnational Organized Crime, adopted in New York on
November 15, 2000, the concepgof human trafficking is determined as follows: «human traffickingy is the
recruitment, transportation, transfen, harboring or receipt of persons by means of threat or use of force or
other forms of coercion, abductien, fraud, deception, abuse of power or position of vulnerability or of the
giving of payments or benefits to gbtain the consent of a person having control over another person. Exploi-
tation includes, at a minimum, the exploitation of the prostitution of others or other forms of sexual exploita-
tion, forced labor or services, slavery or practices similar to slavery, servitude or the removal of organs». The
Protocol, knownfas the «Palermo Protocol» or «Protocol to Prevent, Suppress and Punish Trafficking in Per-
sons» was ratified by Kazakhstan on June 5, 2008. It is appropriate to note that Kazakhstan has complied
with interm@tionallaw’s obligations on implementation of provisions of the Protocol in domestic criminal
legislation. Thus$)according to the Art.128 of the Criminal Code of the Republic of Kazakhstan human traf-
ficking'is the purchase and sale or other transactions in regard to a person, as well as his/her exploitation or
recruitment, transportation, transfer, harboring, receipt, as well as committing other actions for the purpose
ofiéxploitation. As we can see, there are some differences in the above definitions, which consist in the fact
that the domestic legislator, in contrast to the Protocol does not specify the methods that accompany the re-
cruitment, transportation, transfer, harboring or receipt of persons, as a mandatory feature of human traffick-
ing: threat of force, the use of force or other forms of coercion, abduction, fraud, deception, abuse of power
or of a position of vulnerability, bribery. Along with this, it is worth paying attention to the fact that interna-
tional legal norm which defines the concept of human trafficking, in contrast to similar rules of the Criminal
Code of the Republic of Kazakhstan, there are no such forms of the category as a «sale and purchase» and
other transactions. We believe that inclusion of the sale and purchase in the list of forms of human trafficking
by domestic legislator does not contradict international legal statutes. It is only once again points to the fact
that Kazakhstan is trying to honor and respect the traditions of the national law.
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There is a difference in the establishment of the individual features of human trafficking in the Criminal
Code of the Republic of Kazakhstan and in the above-mentioned Protocol, supplementing the United Nations
Convention against Transnational Organized Crime. So, if the committing of human trafficking by force or
threat of force, using his official position, by deception or abuse of trust are considered as aggravating (quali-
fying) elements of a crime according to the Art.128 of the Criminal Code of the Republic of Kazakhstan,
then in the given international legal norm there is no direct references to the prohibition of their establish-
ment as such.

In legal literature, there is no single approach to the understanding of the content of this phenomenon.
«Human trafficking, — writes A. Repetskaya, — is the purchase and sale of a person or committing othertillegal
transactions in relation to him/her, as well as acquisition, use and dispose of him/her to recieve any benefits from
these actions, or with a purpose of his/her further exploitation in any form, if that person had no cheice, asawell as
by means of deception» [1; 87]. This definition of human trafficking the author offered to consolidate in the crim-
inal law. We suppose that the position of A. Repetskaya can be criticized, because inclusiontn the regulatory
definition of such wording as «acquisition and use of person to receive any benefits from these'@ctions» leads
to difficulties in distinguishing of compositions of person’s kidnapping (p.2 part 3 of theRArt:d25 of the
Criminal Code of the Republic of Kazakhstan) and human trafficking. Also, we do notieonsider it correct to
indicate the lack of «another choice» by the victim. This feature, in our view, napfows, theyseope of the con-
cept of human trafficking significantly and, therefore, the application bordérs ofithefAntyl28%f the Criminal
Code of the Republic of Kazakhstan.

Some scientists are trying to narrow general concept of human traffickimggand Iimit the application of
the norm. Thus, E.V. Evstifeeva wrote: «human trafficking» means the aggtegate of socially dangerous ac-
tions which infringe on personal freedom, expressed in concluding gransactions’ in regard to person, enslave-
ment, forced labor, coupled with the application of physical or mentaljviolence, deception, blackmail, use of
material or other dependence of the victim and by other means, yotderto use these people for mercenary or
other motives» [2; 9]. Allocated category in the represented definition does not cover other activities, related
in some extent to human trafficking, for example, carried out the récruitment, transportation, transfer, harbor-
ing or receipt of persons for the purpose of exploitatiommwhich'is not quite true.

There is a position in the modern doctrine ofyeriminal law, according to which the concept of human
trafficking covers a wider range of offenses. It.covets, in/their opinion, not only the purchase and sale and
enslavement, but also other forms of behavior'associatediwith the allocated category: recruitment, transporta-
tion, transfer, receipt or harboring of a personycarried outwith a purpose of his/her subsequent exploitation
[3; 8]. The position of these scholars regarding considered issue is consistent with international and domestic
law.

On the instance of above definitiomns, we could see that there is no uniform understanding of «human
trafficking» in the legal literaturesjconsequently, there are different interpretations on this issue in the law
enforcement practice.

The current Criminal legislator reveals only the concept of exploitation (p.1 of the Art.1 of the Criminal
Code of the Republic of Kazakhstan), bypassing at the same time certain concepts of other forms of human traf-
ficking. That is why the disclosure of the content of the other actions constituting the objective side of this
crime compound§weywillisefer to their lexical meaning.

It should beyoted'that the objective side of human trafficking is characterized by active actions. Accord-
ing to the g@nstruction, the compound is formal, i.e. the action is recognized as completed since the moment
of committing ofie of the actions mentioned in the Art.128 of the Criminal Code of the Republic of Ka-
zakhstan.

Characteristically, the purchase and sale or other transactions of above-mentioned forms of human traf-
ficKing reflect the essence of considered issue to a greater extent. So, purchase and sale of human within the
meaning of the Art.128 of the Criminal Code of the Republic of Kazakhstan is a criminal agreement between
two persons, whereby one of them (the seller) undertakes to transfer the person as if in a «property» to
another person, which, in its turn, is obliged to accept the person and pay him certain sum of money (price).
It is important to note that only money (the price) may perform in payment form. For this reason, the position
of I.D. Ismailova deserves support, who believes that «the purchase and sale of human beings in the criminal
law sense is a deal (criminal agreement) between two parties whereby one of them is obliged to transfer the
person as to the property of another person, who in its turn accepts man and provides a sum of money or oth-
er tangible assets for him» [4; 18]. Here, as we can see, the author designates money or other tangible assets
as a mean of payment for the «live goods». Similar opinion was expressed by T.A. Voennaya: «... there is
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money or other property equivalent as a mean, in which property-related benefit can be expressed, movable
and immovable property, free receipt of anything to be paid, the rejection of property or monetary debt»
[5; 78]. On this occasion, I.V. Krylatyh points correctly: «Nothing can be recognized as the equivalent of
sum of money, even the benefits of property nature» [6; 66]. This is clear from the Art.406 of the Civil Code
of the Republic of Kazakhstan, according to which the means of payment in the purchase and sale is a sum of
money. If the buyer exercises its payment by, as noted by the above authors, other material assets or other
property equivalent, which can be a property-related benefit, movable and immovable property, receive free
of anything to be paid, the rejection of a property or a monetary debt, then, from our point of view, these
forms of payment should be regarded as «other transactions concerning a person», namely: human exchange
for something or the other person, donation, giving person for rent (human transfer for payment for tempo-
rary possession and use), provision for debt repayment through the use of a victim as deposit_gtc. They. may
be carried out on a fee or free of charge basis. It is appropriate to note that in accordance with the Art.115\0of
the Civil Code of the Republic of Kazakhstan there can be all types of property with the exXeeption of those
removed from circulation by the legislative acts in civil relations. A priori, the transactions in‘Which the ob-
ject appears the man contradict to law and, therefore, do not create for buyer the rightffor-ewnesship of it,
and for seller - the right to receive funds in accordance with the agreement.

The issue on the moment of crime completion in the form of purchase and saledin theglegal literature is
controversial. Some authors believe that the act should be recognized as cofpleted with the transfer of a per-
son to another person and to obtain compensation, as the purchase and sale ‘consist (@f two mentioned, related
and resulting actions. According to authors’ viewpoints, if two of thesctactiensghave not yet been fulfilled,
these actions constitutes an attempt to commit a crime [4; 18]. Others believe,that the completion of crime in
this case is associated with the moment of reaching an agreement for the purchase and sale and transfer of
the entire agreed amount of money or property or a part of the remuneration of such amount per person [7].
In our opinion, more credible is the view of those authors who ‘€ensiderithe purchase and sale in relation to
the person as the process of transferring the person to another person and receiving remuneration for it.
Hence, the purchase and sale of a person would be recognized®as completed crime at the time when the
transmission and reception actions would have been implemented.

The next step in forming the objective side@f human trafficking is the exploitation of person. The
p-1 of the Art.3 of the Criminal Code of the Republic of Kazakhstan provides a legal definition of human
exploitation, which means the use by culpritfof foreedlabor, i.e. any work or service required of a person
through the use of violence or threat of viglenee, for which the person has not offered his services voluntari-
ly, except the cases provided by the laws‘ef the Republic of Kazakhstan. As we can see, there are no certain
forms of human exploitation in this @sticle. Il,should be noted that the Criminal Code of Russian Federation
has a similar norm (note 2 to the Article,127.1.), which includes following types of exploitation: 1) prostitu-
tion, 2) other forms of sexual exploitation;’3) slave labor (services); 4) servitude. Out of two presented legis-
lative formulations there is gne more correct viewpoint, which does not specify the form of exploitation, be-
cause in our view, it is impossible/to foresee in the criminal law all of the variations of human exploitation.
However, the definitign of €xpl@itation, established by domestic criminal legislator, can not be accepted in
the other part. In our view, ithis wrong that the existing variety of ways of criminal influence on the will of a
person with a view to, hisfher exploitation only two of them - the use of violence or threat of violence - are
legislated. This‘approach of the legislator cannot be regarded as correct, because it is appropriate to take into
account that*biasing person to certain actions the offender may resort to the most gentle way to influence his
will- persuasion deception or abuse of trust, using the dependent position of the victim, etc. In this regard,
we see the'wariant of improving of this provision in the criminal law. The first one is to leave open the list of
ways¢of criminal influence on the human will with purpose of his/her exploitation, specifying in p.1 of the
Axt(3 of the Criminal Code of the Republic of Kazakhstan only the most common ones. Herewith, the latter,
in oufopinion, should be read as follows: «Human exploitation is the use by culprit of forced labor, i.e. any
work or service required from a person by deception or abuse of trust, the use of dependent status of the vic-
tim, as well as the use of violence or threat of its application for which the person has not offered himself
voluntarily, except the cases stipulated by the laws of the Republic of Kazakhstan». This norm (the second
option), in our opinion, can also not to resort to indicating of criminal methods’ exposure on human will for
the purpose of his/her exploitation. In this case, from the meaning of the norm itself follows that the methods
of influence on the victim can be very different.

Under the recruitment is to be understood reaching of agreement for the purpose of exploitation. The act
is recognized completed from the date of the person consent’s receipt who is being recruited to carry out the

88 BecTHuk KaparaHgmHckoro yHusepcurteTa



The concept of human trafficking:

act of trade in relation to him/her, regardless of whether the transaction took place or not. According to the
Explanatory Dictionary of the Russian language «recruitment is taking, hiring, engaging in some kind of or-
ganization, recruitment of volunteers and the recruitment of labor» [8]. It should be noted that in the legal
literature there are various definitions of general concept of recruitment. A.G. Kibalnik and
I.G. Solomonenko argue that «the recruitment of a person is biasing of person to agree to conclude property-
related transaction. Recruitment methods may be different: promises, persuasion, blackmail» [9]. A similar
opinion was expressed by T.V. Dolgolenko. He believes that «the recruitment should be defined as an act
aimed at the fact that the victim gave voluntary consent to take up employment, biasing for particular activi-
ty. Methods of recruitment can be persuasion, deception and other actions. If in the process of recriitment
threats of violence are used or abuse is applied, the committed must be qualified under p.2 or p.3 of the
Art.127.1 of Criminal Code of Russian Federation, depending on the severity of the consegui€nee» [10].
M.Y. Buryak also believes that under recruitment should be understood the involvement of the victim in ‘any
way and under any pretext [11]. Despite the fact that the authors, considering the conceptsuse various vetbal
interpretations, they are similar in nature.

As T.A. Voennaya notices, methods of recruitment may be deception, persuasion et€.,¥er example, ads
in the media about the recruitment of girls to work abroad (the purpose of which iséhe recruitment) often
involve activities relating to sexual exploitation [5; 79]. It can be expressed in thegplacément of advertise-
ments in the media, the selection of candidates and interview with themy agitation;jzecotding of willing
people, sending them to the place of exploitation etc. [12]. Recruitment methods cafi be/very diverse: persua-
sion, promises, deception, blackmail and others.

One of the actions and the objective aspect of crime’s compound provided by“the Art.128 of the Crimi-
nal Code of the Republic of Kazakhstan is the transportation of, people. Thepliterature indicates that it is a
proper transportation of a person (the victim) from one place™0 ahother [9]. Some scientists believe that a
carriage should also include arrangements for the implementation \of iuman transportation (registration of
necessary documents, exit and entry visas, etc.) [13]. It is apptopriate\to note that the person carrying out the
transportation of the victim is neither the seller nor the buyer. ‘Ayprerequisite for bringing the carrier to lia-
bility is its awareness of the purpose of transportation - thelexploitation of people. If the carrier is not aware
of the purpose of transportation, there is no crime’sfcompound in his/her actions. However, there are judg-
ments in the literature that it is not quite logical to highlight transportation as a separate action, forming hu-
man trafficking is, as mostly the transportationsis an,intérmediary that provided by the Art.28 of the Criminal
Code of the Republic of Kazakhstan and can be qualifiedyas aiding in the purchase and sale [14; 52]. It is
necessary to agree with positions of these auth@ss,since in this case the qualification of seller’s, buyer’s and
carrier’s actions must reflect the group@atuse of the actions of above-mentioned persons.

In the literature, the question on the coneepts of «transfer» and «receipt» is non-controversial. A. Kibal-
nik, I. Solomonenko argue that «tfansfer‘and receipt of a person constitute two separate acts. Human transfer,
who is the object of the transaetiongassumes direct «delivery» of such person to the purchaser or his repre-
sentatives. Accordingly, the(responding act from the part of «partner» of the transaction is the receipt of such
a person» [9]. I.V. Krylatyh notes that the transfer is granting minors to another person for the purpose of
his/her subsequent usg, and the receipt is factual acquisition of minors for his/her subsequent purchase and
sale, transportatiom, harboring for the purpose of exploitation [6; 68]. It should be noted that actions of
transmission and recéption of human can be performed both during the purchase and sales and performed
independently. Tythe first situation, these actions do not require additional qualifications and are not consi-
dered as iddependent, out of purchase and sale.

Anothef action, which forms the objective aspect of «Human Trafficking, is harboring. By the latter is
meant the actioh aimed at concealing the victim for the purpose of his/her use. This concealment of the vic-
tim, 4f should be noted, can take place both prior to his/her sale and after he/she is received by the buyer. As
the law enforcement practice shows, harboring is inextricably linked with other forms of human trafficking
and cannot be performed independently, apart from the purchase and sale of person, his/her exploitation,
transmission and receipt. We, therefore, share the view of the authors, who call into question the allocation
of harboring as an independent action in trafficking. If harboring is not accompanied by the purchase, sale,
transfer, receipt, victim transport, such actions, in their opinion, are aiding and must qualify under the article
of Special Part of the Criminal Code, providing liability for human trafficking, and the article providing
criminal liability of accomplices [14; 55, 56].

In conclusion, it seems necessary to point out that the current wording of the disposition of Art.128 of
the Criminal Code of the Republic of Kazakhstan, with a number of undoubted advantages, requires intro-
duction of above-mentioned adjustments and changes.
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BUK. Kp3nap6exoBa

AnaM cayJaCBIHBIH'TYCIiHIri 7k9He HBICAHIAPbI: TEOPUSIIBIK
JK9He 3aHHAMAJIBIK acleKTiiepi

Maxkanaza «affaM Cayuacbl» TYCIHIriHE KaThICTBI 3aMaHayM Ke3KapacTap KOHE OHBIH FbUIBIMH
onebuerTeperi,) XaIbIKAPAIbIK KYKBIKTaFBl JKOHE Ka3aKCTAHABIK KBIJIMBICTHIK KYKBIKTarbl Oenrinepi
kapactelpblFan. KPgKK 128-6. 1-6. Oexirinren «amam caymgacsl» TyciHiri, oHbIH Ilazepmo xarTamacsiHna
Oepinr€H TyciHlkKe colikecTiri Tamganrad. Komma 6ap FeUIBIME 3epTTeyJIep/iH 3epAeneyaiH HeTi3iHae agam
cayJachlHBIH Kellecineil Herisri OenrinepiiH, TyJFara KaTBICTBI ©3Te Jie MoMilieniep, OHBI CaThII alry-caTy,
KaHay, a3rbIpblll KOHIIpY, TackIMaiiay, Oepy, KachIpy, ally Ma3MYHbI KapacTbIPbUIFaH. 3ePTTEYICH allbIHFaH
HopixefepiHe cyiieHe OTBIPBII, aBTOP KeJleciied KOPBIThIH/IbIFA KeJIIi: FAIBIMIAP/bIH a1aM CayAachl TYCIHIr
KYKBIKKA KapChl iC-OpEKETTEeP/IiH YJIKeH IIEHOePiH KYPaHThIHABIFEI TYpajbl YCTaHBIMbI XaJbIKapajblK KOHE
OTaHJIBIK 3aHHAMaHbIH HOpManapbiMeH coiikec kemeai, KP KK 128-6. nucno3uumsichlHBIH —Ka3ipri
penakuuscel Oipkatap KYHIbUIBIKKAa HMe 0ojla OTBIPBIN, Ty3eTyjep MEH e3repicrepai Tamam erei. Adam
caygacel KesiHae aepOec opeKeT PeTiHIEri JKachIpyXbl epeKIIeNieyre KaThICTBI KYMOH KenTipinai. ABTOp
«amamJsl KaHay» TYCIHITIHIH 3aHHaMAaJIbIK e()MHUNNSCHIH KETUIIIPY Typasbl YCHIHBIC sKacaiiibl.

Kinm ce30ep: amam caypmachel, >KeKe afaMfa Kapchl KBUIMBIC, ajaM cayJachl TY)KBIPBIMAAMachl, ajaM
cayJachlHBIH OOBEKTI, ajaM caynachl Oendriiepi, agaMabl caTy-caThIll aly, agaMIbl MaimanaHy, aJaMIbl
a3FBIPBI KOHIPY, KYJIIBIK, HaiijanaHy HbICaHAapbI.
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b.2K. Kezgap6ekoBa

ITonsitue u GopMBbI TOPIrOBJIM JIOAbMH: TEOPETHYECCKUH U 3aKOHOAATEIbHbIN ACMEKThbI

B cratbe uccienoBaHbl COBpEMEHHBIE MOJXOABI K ONPEAEICHHIO MOHATHS «TOPTOBIIS JIOJBMI» U €ro o0pa-
3YIOIUX IIPU3HAKOB B HAy4HOH IMTEpaType, MEXIyHapOIHOM IIpaBe M Ka3aXCTAHCKOM YrOJIOBHOM 3aKOHO-
JarenscTBe. IIpoaHamu3MpoBaHO NOHSATHE «TOProBIs JHOABMM», 3akpemieHHoe B 4. 1 cr. 128 YK PK,
Ha MIpeMeT COOTBETCTBUS €0 aHAIOTMYHOMY ompeneneHuro B [lanepmckom nporokone. Ha ocHOBe ocMbic-
JIEHHs UMEIOIUXCA HaydHBIX pa3paboTOK OCYIIECTBIEHO JalibHEHIIee KOMIIEKCHOE HCCIIE0BAHUE COAEp-
JKaHHUA TaKMX MOHATHEOOPa3yIOMUX MPU3HAKOB TOPTOBIH JIFOABMHU, KaK MHBIE CAENKH B OTHOLICHHH JIUIIA,
ero KyIUIi-Npojaka, 3KCIUTyaTalys, BepOoBKa, IepeBo3Ka, Nepeaada, yKpbIBaTelnbCTBO U noixydeHue. Omnu-
pasch Ha MOMYYEHHBIE Pe3yIbTaThl HCCIESOBAHUS, aBTOP MPHIIEN K BBIBOJAM O TOM, YTO MO3HIMS yIeHBIXy
B COOTBETCTBHH C KOTOPOH HOHATHEM TOPTOBIIH JIIOJBMH OXBATHIBaeTCs OoJiee IMUPOKUIT KPYyT MPOTUBOMPAB-
HBIX JIesSSHUH, COITacyeTcsl ¢ HOpMAMHU MEXAyHapOJHOIO U OTEYECTBEHHOI'O 3aKOHOJATEIbCTBA; HEIHEIIHASL
penaxnust aucriosurmy cr. 128 YK PK nmest psii 6e3ycIOBHBEIX JOCTOMHCTB, TpeOyeT KOPPEKTUB N H3MEHe-
Huil. CTaBUTCS MOJ] COMHECHHUE BBIIEJICHHE YKPBIBATEIbCTBA B KAUECTBE CAMOCTOATENILHOIO JCHCTBHSIMIPU
TOProBjIE JIIOJbMH. ABTOP BHOCHT TPEMJIOKEHHS MO COBEPIICHCTBOBAHMIO 3aKOHOJATEIbHOH@ASGUHNIHK
TOHSTHS «IKCILTyaTaIHs YeIOBEKay.

Kniouegvie coea: TOProiIs JIIOIbMH, IIPECTYIUICHHS IIPOTUB JINYHOCTH, MOHSITHE TOPTOBIMNLIOIbMEzO0bEeKT
TOPrOBJIN JIOABMH, IPU3HAKK TOPTOBIIH JIIOBMH, KYIUIA-IIPOJAaXKa YeJIOBEeKa, HKeIUTydTalysl desoBeka, Bep-
6oBKa Jiuna, obpamieHue B pabcTBO, GOPMBI IKCILTyaTaIN.
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